
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



r LAW BOOKS % 



iLBwaMms 



3SPARK PL. 



i/ 




HARVARD LAW LIBRARY 



Received JUL 2 1319 




vn 



fi- 



4 •: 



^ .3 

I • 



i4 




L 



c r 



NEW YORK 

CURRENT COURT DECISIONS 

BEING 

REPORTS OF CASES DECIDED AT TRIAL TERM, 
. SPECIAL TERM AND CHAMBERS OF THE NEW YORK 
, SUPREME COURT FIRST AND SECOND DEPART- 

[ MENTS, THE CITY COURT of NEW YORK 

i AND SURROGATES* COURTS of NEW 

YORK AND KINGS COUNTY 



INVOLVING POINtS OF 


PRACTICE 




EDITED BY 








FRFOFRICK W. NOBLE 




1 


of the New York Bar 






VOLUME I. 






U(nb 


o 


Nbw York 

FRANCIS C. HILI« 

ISO Nassau Street 

1908 







COPTBIOHT, 1906^ 
BT 

FRANCIS a HILL. 



JUL 2 1919 



^ 



CONTENTS 

PAGB 

General Rules of Practice Cited 267 

Index 268 

Laws and Ordinances Cited or Construed 265 

Sections of the Building Code Cited or Construed 266 

Sections of the City Charter Cited or Construed 267 

Sections of the Code of Civil Procedure Cited or Construed 266 

Sections of the Code of Criminal Procedure Cited or Construed. . . . 267 

Sections of the Penal Code Cited or Construed 266 

Sections of the State Constitution Cited. 267 

Statutes, etc. , Cited 264 

Table ojf Cases Cited 252 

Table of Cases Reported 243 

Text Books Cited , 265 



f 



NEW YORK 

Current Court Decisions 



IN RE GREEN. 



New York Supreme Court, Special Terniy January, 1908. 
Lease— Cancellation. 

1. When a lease is terminated by summary proceedings, a lis pen- 
dens cannot be filed against the property to recover money depos- 
ited upon it. 

Newburger, J. — It appears from the complaint that the 
lease that is sought to be enforced in this action was can- 
celled and terminated by virtue of summary proceedings, 
and I can find no authority that permits the filing of a lis 
pendens against the property in an action to recover the 
deposit money upon a lease which plaintiff himself claims 
has been canceled. Motion to cancel the lien granted. 
Settle order on notice. 



CRAWFORD V. REII.I.Y. 

New York City Court, Trial Term, January ^ 1908. 

Innkeeper—Guest. 

The legal relation of ** Innkeeper ** and ** Guest** must be clearly 
shown to exist when it is sought to hold to such accountability. 

McAvoY, J. — It is sought here to hold the defendant to 
the strict accountability under which at common law the 
' * innkeeper ' * was held for the property of his * * guest. ' * 
The facts admitted by the plaintiff here as to his occupancy, 
the time and manner of payment for his accommodation, 
and the articles of personal comfort brought to the apart - 
pient, all bear the indicia of intention of a permanent occu- 

1 
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Shubert Theatrical Co. v, Zeigfeld. 



pancy which is inconsistent with the legal definition of 
** guest.'* The rule of law is a harsh one and should not 
be extended to include a proprietor or owner unless it is 
quite clear that the legal relation of ' 'innkeeper' ' and * 'guest' ' 
existed (Crapo v. Rockwell, 48 Misc., p. l). Motion 
granted. Complaint dismissed. 



SHUBERT THEATRICAL CO. v. ZEIGFELD. 

New York City Court, Special Term and Chambers, 
January, 1908. 

Rules of Practice— Application of Boles 32, 33, d5~General 
Rules of Practice. 

Appellant should have noticed proposed case and amendments for 
settlement; failing to do so is deemed to have agreed to same. 

O'DwYER, J. — Appellant having failed to notice the pro- 
posed case and amendments for settlement within the time 
limited by Rule XXXII., General Rules of Practice, he will 
be deemed to have agreed thereto (Rule XXXIII.) The 
case having been thus settled, it was the duty of the appellant 
to procure the same to be signed by the judge and filed 
within ten days (Rule XXXV.). Having made default in 
so doing, this application so far as it seeks relief therefrom 
will be granted and the appellant allowed until January 23, 
1908, in which to procure the case herein to be signed by 
the judge and filed, as required by Rule XXXV., upon 
condition, however, that within said time he pay respondent's 
attorney $10 costs of this motion and stipulate to serve the 
printed papers in time for the February, 1908, Appellate 
Term. If conditions are not complied with, motion denied. 
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RENWICK V. RENWICK. 
Supreme Courts Special Term, January^ 1908. 

Joinder of Actions. 

Under section 484 of Code of Civil Procedure, an action for dower 
cannot be joined with cause of action for recovery of personal pro> 
perty. 

Blanch ARD, J.— This is an action brought by a widow 
for dower in certain real property and for the recovery of 
certain personal property alleged to have vested in her hus - 
band during his lifetime, and for the payment into court of 
the proceeds of said real and personal property. The prop- 
erty in question, as appears from the complaint, was held 
in trust for one Frederick Renwick for life, and upon his 
death to his children in equal shares. Frederick Renwick 
died childless after the date of the decease of the plaintiff's 
husband, and, accordingly, the trustees paid over direct to 
the children of the plaintiff's husband, who were the only 
heirs at law and next of kin of the settlor of the trust, all the 
real estate and personal property composing the trust. It 
also appears that no administrator has been appointed for the 
estate of plaintiff's husband, and that the plaintiff has not 
qualifiedassuchadministratrixbecausesheis unable to fur- 
nish the required bond. In so far as the plaintiff seeks to re - 
cover personal property to which her husband was entitled in 
his lifetime she has no standing before the court, because she 
is not his administratrix and his estate has not been ad- 
ministered. In so far as the plaintiff seeks to establish her 
dower right in real estate she fails to state a cause of action, 
because, according to section 170 of the Real Property Law, 
a widow has dower only in * ' the lands whereof her husband 
was seized of an estate of inheritance at any time during the 
marriage," and the plaintiff's husband at no time during 
the marriage was seized of an estate of inheritance in the 
trust property. It should also be noted that section 484 of 
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Estate of Montaguie Ward. Estate of John B. Haskin. 



the Code of Civil Procedure does not authorize the joinder 
of an action for dower with a cause of action for the recovery 
of personal property, and while in a proper case dower could 
be admeasured and personal property apportioned in an 
equitable action, in the present case no equitable action 
appears. The complaint does not pray for the construction 
of the will, and the prayer for the payment of the proceeds 
of the trust estate into court is clearly not proper final relief. 



Estate of MONTAGUIE WARD. 

Surrogate's Courts New York County, January^ 1908. 
Commissions of Trustee— Successor Trustee. 

Construction of sections 2730, 2802, 3320 Code of Civil Procedure. 

Thomas, S. — The successor trustee is not entitled to com- 
missions for receiving so much of the estate for which he is 
accounting as consists of funds which came into his posses- 
sion from the representative of the deceased trustee, as their 
reception by him is not to be regarded as a receiving of such 
funds within the meaning of sections 2802, 2730 and 3320 
of the Code of Civil Procedure, which prescribe the com- 
pensation to be awarded to trustees for their services 
(Attorney, General v. Continental Wfe Ins. Co., 32 Hun, 
223, aff'd 99 N. Y., 674; Estate of JohnB. Haskin, 1 N.Y. 
Current Court Decisions 4.) 



Estate of JOHN B. HASKIN. 

Surrogate's Court y New Vorky December ^ 1898, 

Temporary Administrator— Commissions. 

A temporary administrator will not be allowed commissions for money 
or securities which were in the possession of his predecessor. 

_ Fitzgerald, S.— In this matter I do not think that any 
commissions can be allowed to the temporary administrator 
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Scott V, Neuberger. 



in respect to the receiving of so much of the money or the 
securities of the estate in his hands as had been in the pos- 
session of his predecessor, and as to which the estate of the 
latter was awarded commissions. (Attorney General v. 
Continental Life Ins. Co., 32 Hun, 233, affirmed 99 N. Y., 
674.) The decision in the Estate of Egan (7 Misc. Rep., 
263), which is cited as an authority for granting of com- 
missions which I have disallowed, simply holds that a tem- 
porary administrator is entitled to commissions on legacies 
specifically bequeathed, although they would be exempt from 
commissions in the hands of an executor. One-half com- 
missions for paying out or turning over the money and 
securities mentioned, and full commissions upon residue of 
personal property and of the income of the entire estate, 
are the most that can be awarded to the administrator for 
his services in respect to the improved real estate and other 
property intrusted to his care. (Estate of Maltby G. Lane, 
Surr. , Dec. , 1891, p. 388 ; Estate of Egan, 7 Misc. Rep. 263. ) 



SCOTT V, NEUBERGER. 

New York City Court y Trial Term, January, 1908. 

Broker-—Gommissions. 

A person is entitled to commissions when, acting as broker, he finds 
a buyer, who is willing to buy, but cannot because of deficit in title 
not revealed until contract of sale was about to be signed. 

Dklahanty, J. — Upon an examination of the authorities 
submitted I am convinced that when plaintiff herein rested 
his case the proof required a submission of the defense and 
that error was committed in granting the defendant's motion 
for a dismissal of the complaint. That proof, in my judg- 
ment, showed that plaintiff had brought the minds of the 
buyer and seller to an agreement for a sale of the premises 
in question on the price and terms proposed by the seller. 
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Assignment of Mills Bros. & Co. to Harding. 

his employer, and the only reason why such sale was not 
effected was due to the fault of the seller in failing to reveal 
to either plaintiff or purchaser until they had met for the 
purpose of drawing the contract of sale that the title to said 
property was an unmarketable one. In Sibbald v. Bethle- 
hem Iron Co. (83 N^ Y., 378, 384), an authority which 
has never been impaired or limited, it is held that under 
such circumstances the broker does not lose his commis- 
sions. To the same effect 'is Cusack v. Aikman (93 App. 
Div., 579). The case of Haase v. Schneider (112 App. 
Div., 336) is distinguishable from that at bar. There the 
minds of the parties never met and the sale failed of con- 
summation by reason of a lack of agreement as to the time 
when the transaction should be closed. Here the minds of 
the parties did meet on all the terms imposed by the seller, 
and it remained then only for him to contract to convey a 
perfect title, which he was unable to do by reason of un- 
revealed encroachments thereon of a very serious nature. 
The motion to set aside the dismissal is therefore granted, 
and as plaintiff is entitled to the same as a matter of right, 
without costs. The terms of the order hereon may be 
settled on notice. 

Matter of the assignment of S. FREDERIC MII^I^, 
J. H. MASSON, Jr., AND PHILIP O. MILLS, individ- 

UALLY AND AS COPARTNERS UNDER THE FIRM NAME OF 

MILLS BROS. & CO., TO EDWARD HARDING. 
New York Supreme Court, Special Term, January, 1908. 
Assignee of Insolvent Firm—Eiglit to dispose of stocks. 

The assignee of an insolvent stockbroker concern has the right to 
sell certain securities turned over to him by a bank at which stock 
had been pledged as security. 

GiEGERiCH, J.— This application, made by the assignee 
of a firm of insolvent stockbrokers for directions as to the 
disposition of certain securities now in his possession, pre- 
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Assignment of Mills Bros. & Co. to Harding. 

sents interesting questions. While still doing business and 
before its failure, the petitioner's assignor pledged with the 
Colonial Bank of New York various securities as collateral 
to a note which, with interest, amounted to $35,004.86 on 
the 22d day of August, 1907, the latter being the date of the 
failure and assignment. Most of the stocks pledged as col- 
lateral on this loan were being carried for various customers 
of the firm on margin. Three hundred shares of United 
States Steel common stock, however, belonged to one Mrs. 
Adelaide Thaw Beach, free of any lien or charges, she hav- 
ing left it for safekeeping with the said brokers. The mar- 
ket value on August 22, 1907, of all the securities thus 
pledged as collateral aggregated about $42 ,965. 72 . Enough 
of the stock was sold to satisfy the loan. Among the se- 
curities so sold were 300 shares of United States Steel com- 
mon stock owned by the said Adelaide Thaw Beach, and 
the price realized for these 300 shares was $9,337.50. 
Among the securities delivered to the petitioner, the market 
value of which, on August 22, 1907, aggregated $6,700, 
were securities which were being carried for customers on 
margin or which were owned by the customers and had been 
deposited by them to secure their trading accounts. Prior 
to the assignment made by the brokers to the petitioner two 
of the customers, Henck and Townsend, who were carrying 
stocks on margin or had deposited stocks as security, re- 
spectively made or caused to be made to the brokers a tender 
of the amount due and a demand for delivery of the stocks, 
but the tender was rejected and delivery was refused. This 
tender and demand terminated the right of the brokers to 
retain the securities and vested in the customers an imme- 
diate right of possession (Lawrence v. Maxwell, 53 N. Y., 
19 ; Kortright v. Cady, 21 id. , 343 ; Stoddard v. Hart, 23 id. , 
556; Douglas v. Carpenter, 17 A. D., 329; Matter of Pier- 
son, 19 id., 478; Field v. Sibley, 74 id., 81; Rothschild v. 
Allen, 90 id., 233; Sheridan v. Presas, 18 Misc., 180; 
Whitlock V. Seaboard Nat. Bank, 29 id., 84). Upon such 
tender and demand and refusal Henck and Townsend stood 
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on an equal footing with Mrs. Beach, so far as concerned 
their right to their stock or to the proceeds thereof ( Rhine - 
lander V. Nat. City Bank, 36 App. Div., 11). In the latter 
case, which was quite similar in many of its features to the 
present one, it was held that the equity of a customer who 
was the absolute owner of stocks unincumbered by any lien 
in favor of the firm of brokers, which held them merely on 
deposit for sale and until sold for safekeeping, was not sur- 
perior to that of other claimants whose stock was held by 
the firm as pledgee, where it appeared that on the failure of 
the firm all that was due to it from the other claimants was 
duly tendered, and that neither the firm nor its assignee 
could deliver the specific shares or an equivalent number. 
The court further held that upon tender, demand and refu- 
sal the pledgee's right to the securities was lost and that 
such securities being released from the lien of the pledge 
the proceeds thereof in the hands of the bank were also re- 
leased from any claim of the pledgee firm, and that the fund 
was distributable among the customers proportionately, and 
that the assignee had no right to any part of it. Another 
customer. Browning, claims equities, but his position is in- 
ferior in my judgment to that of the customers named above 
because of his failure to make any tender when he de- 
manded that his stock be delivered to him. In Tompkins v. 
Morton Trust Co. (91 App. Div., 274, aff*d upon opinion 
below, 181 N. Y., 578), the converse of the present situa- 
tion was presented. There the stocks of customers upon 
which the brokers had a lien for advances made and which 
they had a right to hypothecate in order to raise money 
were sold, and a claim was made by such customers for 
contribution from a customer who had left stock with the 
brokers for safekeeping merely, just as Mrs. Beach did in 
the present case, and which stock was pledged with the se- 
curities of the other customers, but which was not sold 
when the trust company which made the loan disposed of 
enough of the collateral to satisfy its demand. The situa- 
tion of the customers who owed the brokers upon their stock 
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in that case was not the same as in this, however, because 
there it would appear that no tender had been made of the 
amount due. This difference alone is enough to distinguish 
that case from the present one. There is another difference 
which might, if necessary, be deemed of controlling impor- 
tance, and that is that in the case just cited customers whose 
stock the brokers had a right to pledge and whose stocks 
had been sold sought contribution against another customer 
whose stock the brokers had no right to pledge and which 
had not been sold; while in the present case a customer 
who was the absolute and unincumbered owner of stocks 
which were deposited merely for safekeeping and wrong- 
fully pledged by the brokers and later sold, seeks contri- 
bution, or, to state her claim as broadly as it is made, 
exoneration at the expense of other customers whose stocks 
were rightfully pledged by the brokers, but which, by the 
accident of circumstance, were not reached when the bank 
which made the loan sold enough of the collateral to sat- 
isfy the amount due it. There seems to be no case reported that is 
directly in point, Rhinelander v. Nat. City Bank, above 
cited, was similar in some of its features, but there the 
question was not one of contribution or exoneration or sub- 
rogation, but merely that of the right of various customers 
to the balance of moneys arising from the sale, all of the 
securities deposited as collateral having been disposed of. 
My conclusion is that an equitable disposition of this mat- 
ter will be to direct a sale of the securities turned over by 
the bank to the assignee and the division of the proceeds 
among the three customers named above, proportionately to 
the value of their respective interests on the 2 2d day of 
August, 1907. That is to say, Mrs. Beach's share will be 
based upon the value of $9,337.50, the amount realized 
fromthesaleof her stock, and Mr. Henck's and Mr. Town- 
send's shares will be based, respectively, upon the excess 
of the value of their stocks on that date over and above the 
amounts owed thereon by them. Motion granted as indi- 
cated, with $10 costs to the petitioner. 
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Estate of Charles T. Cook. 

Estate of CHARLES T. COOK. 

New Yofk Surrogate's Courts New York County , i 

January, 1908. ' 

Transfer Tax— What is necessary in affidavit for the State 
Appraiser as to valne of stock owned by decedent. 

In affidavit for the State Appraiser, the value of a stock should be 1 

based upon an actual sale thereof within three months of dece- 
dent's death. 

Becket, S.— Motion to remit report to appraiser for fur- 
ther hearing and consideration in reference to the appraise- 
ment of 110 shares of stock of the Knickerbocker Trust 
Company. The decedent died January 26, 1907. The 
executors submitted affidavits to the appraiser, tending to 
show that the market value of the Knickerbocker Trust 
Company stock on that day was $1,150 per share. They \ 

now allege that they have discovered that the quotations 
submitted by them were not based upon any actual sale 
within three months of the decedent's death (Matter of ! 

Cleary, 31 Misc., 72 ; Matter of Gould, 19 App. Div., 352; ' 

Estate of Ottendorfer, by Fitzgerald, S., Surrogate's De- 
cision, 1903, p. 23), but that it was based upon so-called 
** brokers' quotations" appearing in the Commercial and i 

Financial Chronicle in its issue of February 2, 1907, and 
that the publishers of said Chronicle advise the executors ^ 

that such publication does not contain the report of any ac- \ 

tual sale of this stock on the exchange since the year 1899. 
They also claim, submitting the affidavit of a chartered ac- 
countant, that the actual value of the Knickerbocker Trust 'i 
Company stock as based upon its report filed with the Bank- J 
ing Department of the State of New York on December 31, 
1906, was $546.19, calculated on book valuations, and 
$558.72 on market valuations. It may be true that subse- 
quent events have influenced the executors to urge this mo - i 
tion ; still the same argument applies to the representatives of 
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Brant v. Brant. Anderson v. N. Y. C. and H. R. RR. 

the state comptroller in opposing it, and I think it is only 
fair and just that the matter should be remitted to the ap- 
praiser to give the executors an opportunity to produce any 
evidence, if any there be, as to the clear market value of 
this stock at the time of the decedent's death, under the au- 
thority of the decisions before cited. Motion granted. 



BRANT V, BRANT. 
New York Supreme Courts Special Term, January, 1908. 

Divorce— Alimony. 

Alimony in action for divorce will not be allowed when marriage is 
denied without proof of it to satisfaction of court. 

Newburger, J. — Alimony will not be allowed in an ac- 
tion for divorce brought by one claiming to be a wife where 
the marriage is in fact denied in the answer until the actual 
existence of marital relations is proved to the satisfaction 
of the court. If other legitimate proofs are submitted which 
make out in the judgment of the court a fair presumption 
of the fact of marriage it has power to make an allowance 
(Brinkley V. Brinkley, 50 N. Y., 184). There has been 
no proof submitted to me to corroborate the statement of 
the plaintiff that a marriage took place, and therefore the 
motion for alimony and counsel fee must be denied. Set- 
tle order on notice. 

ANDERSON v. N. Y. C. AND H. R. RR. 
New York Supreme Court, Special Term, January, 1908, 

Easement— Effect of separate agreement made at time of transfer 
of the property. 

The buyer of real property has a cause of action for infringement of 
an easement, although former owner had entered into a contract 
liquidating the damages. 

Truax, J.— In January, 1896, the plaintiffs conveyed to 
the defendant Wheeler certain property on Park Avenue, in 
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this city, and at the same time entered into a separate agree- 
ment, which recites that the cause of action which the plain- 
tiffs had against the New York Central and Hudson River 
Railroad Company and the New York and Harlem Railroad 
Company for damages to said property by reason of the el- 
evation of the tracks in front of said property or the running 
of engines or trains thereon, or connected in any way there- 
with, accrued to the date of the instrument, should not pass 
by said conveyance to the defendant Wheeler, but should 
remain the property of the plaintiffs herein. At the time of 
the making of this agreement the tracks in front of said prop- 
erty had been erected, but the running of engines and trains 
had not begun. It is claimed by the defendant Wheeler 
that nothing passed by said agreement to the plaintiffs. I 
am of the opinion that it was the intention of the parties to 
the said agreement to give to the plaintiffs the same right 
of action that was given to the plaintiff in the action of 
Freund v. Beil (114 App. Div., 400). See also McKenna 
V. B'kl5Ti RR. Co. (184 N. Y., 391). It was held by the 
Supreme Court of the United States in Meilkher v. N. Y. & 
H. RR. (197 U. S., 544) that owners of property abutting 
upon Park Avenue had special easements upon the street, 
an evasion of which by the erection of the viaduct without 
compensation for such evasion was the taking of property 
without due process of law, in contravention of the Federal 
Constitution. To apply the law of that case to this, it in ef- 
fect holds that plaintiffs have a good cause of action against 
the railroad companies, defendants, for fee damages and 
rental damages from the time trains began to run upon the 
viaduct. The plaintiffs claim that they are entitled to rental 
damages from the 16th day of February, 1897, when trains 
began to run, to the date of trial. This claim cannot be 
sustained; they parted with their title in January, 1897, 
at a time when they had no cause of action for rental dam- 
ages against the defendants, the railroad corporations, and 
I am of the opinion that the agreement above referred to 
does not reserve to plaintiffs a cause of action for rental 
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damages. They are, however, entitled to recover the value 
of the easements that have been taken from the property, 
and under the rule laid down in the Freund case and in the 
McKenna case the plaintiffs may enforce against all the de- 
fendants in this action all their equitable rights. It is true 
that the defendant Wheeler has entered into a contract liq- 
uidating these damages in the sum of $2,500, but as he was 
acting as trustee for the plaintiffs, with the knowledge of 
the defendants, and as that contract was made without the 
knowledge or assent of the plaintiffs, the plaintiffs have the 
right to have the real damages assessed and to obtain a de- 
cree enjoining the railroad companies until they pay such 
damages and compelling the trustee, the defendant Wheeler, 
to release the easements when such damages have been paid. 
The plaintiffs have equitable rights, their trustee refuses to 
recognize and enforce those rights, and for that reason the 
plantiffs themselves may come into court and enforce them. 
Judgment ordered accordingly. Findings passed upon. 



MATTER OF HORWITZ. 
New York Supreme Courts Special Term, Janiiary, 1908. 

Mechanic's Lien— Ifecessity of an existing and undischarged lien. 

For a mechanic's lien to be valid, there must be "an existing and un- 
discharged lien,'* therefore, where an order was made cancelling 
same and then another order obtained ex parte extending the lien 
for one year, the last order has no validity. 

Leventritt, J. — On November 15, 1906, a mechanic's 
lien was filed against premises Nos. 2308 and 2310 Seventh 
Avenue, in this city. On November 30 following this lien 
was discharged by the filing of an undertaking pursuant to 
the provisions of subdivision 4 of section 18 of the Lien Law 
(L. 1897, chap. 418), and an order was thereupon duly en- 
tered canceling the lien with a direction to the county clerk to 
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cancel and discharge the same of record. On or about Nov- 
ember 15, 1907, the lienors obtained an ex parte order con- 
tinuing the lien for a period of one year and directing the 
county clerk to redocket the same. The owner of the prem- 
ises now moves to vacate the last mentioned order. The 
order was unauthorized. Upon the entry of the order per- 
mitting the filing of the undertaking and the filing thereof 
the lien was discharged and the premises became released 
therefrom. The undertaking was substituted for the lien and 
the lienor had one year within which to bring his action to 
recover a judgment on the claim contained in the notice of 
lien (Uris v. Brackett Realty Co., 114 A. D., 29). When 
the order to continue the lien was entered there was no lien 
to continue. The statute contemplates the continuance of 
an existing and undischarged lien. Furthermore, there is no 
warrant for redocketing a lien against premises which have 
once been released therefrom. The lien is dead and life 
cannot be infused into it by an order of continuance. There 
are intimations in some cases that such a lien may be con- 
tinued (Matter of Thirty-fifth St. and Fifth Ave. R'y, 121 
A. D., 625), but no such rule has been promulgated. More- 
over, the order under consideration extended the obligation 
of the sureties on the undertaking without notice to them. 
Motion to vacate order granted. 



C ARISEN V. CITY OF NEW YORK. 

New York Supreme Court, Special Term, January, 1908. 
Negligence— Liability of Mimicipality for negligence of employe. 

A municipality is not liable for the careless driving of a police patrol 
driver. 

Crane, J.— The City of New York is not liable for the 
negligence of a police patrol driver in running his wagon 
over the plaintiff Helen Carlsen, as the city is not responsible 
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for the employes of the department of correction and char- 
ities (Maximilian v. Mayor, 62 N. Y., 160), nor of the de- 
partment of education (Ham V, Mayor, 70 N. Y., 459), nor 
of the fire department (Smith v. City of Rochester, 76 N. Y. 
506; Peaty v. City of N. Y., 33 Misc., 231) ; so likewise it 
is not responsible for the acts of the police department 
(I^andawv. City of N. Y., 90 App. Div., 50; Dillon's Mu- 
nicipal Corp., 4th ed., p. 1196, sec. 975). The demurrers 
to the complaints are sustained. 



Matter of FILIPPELLI. 
New York Supreme Court, Special Term, January, 1908, 

Domestic Relations Law— Habeas Gorpns proceedings. 

Where in a Habeas Corpus proceeding it appears that the parties are 
divorced, sec. 40 of the Domestic Relations Law does not apply. 

Newburger, J. — This is an application on the traverse 
to a return of a writ of habeas corpus to determine the pos- 
session of a child. The return alleges that the parties were 
divorced. If that be true, section 40 of the Domestic Re- 
lations Law does not apply. It will therefore be necessary 
to take proof, and the preliminary objections raised by the 
respondent must be overruled. 



Contested Will of AUGUST WEIL. 

Surrogate's Court, New York County, January, 1908, 

Will— Alterations. 

Where a paper purporting to be a will was duly executed and sub- 
sequently alterations to same were made, unless they are made by 
proper formalities, do not alter the effect of the original paper. 

Thomas, S. — The propounded paper was duly executed 
on the day of its original date by a competent testator, free 
from fraud or undue influence. The alterations were all 
made subsequently by the testator, in his own handwriting, 
with intent to make certain changes in some of its provisions, 
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but without any intent or purpose of revoking the will as a » 

whole. These changes were not effectual because they ^ 
were not authenticated by the formalities required by law 
for the execution of a will, and the attempt to make them 

did not revoke the whole paper or diminish the force of any j 

part of it. It must be admitted to probate in the form in ^ 

which it stood before the changes were made (Lovelle v. "i 

Quitman, 88 N. Y., 377). Tax costs and settle findings ' 
and decree on notice. 



McGOWAN V, TURNER. 

Supreme Courts Special Term^ Jantcary^ 1908. 

Examination o! witness before trial. 

Where an order has been made for an examination of a witness 
before trial, it will not be vacated even when witness declares he 
will attend the trial or that information can be obtained from other 
persons. 

I^EVKNTRiTT, J. — The reasons urged by the defendant 
Siglar for the vacatur of the order for his examination before 
trial have ceased to have force since the decision rendered 
by the learned Appellate Division in Goldmark v. U. S. 
Electro -Galvanizing Co. (ill A. D., 326). Neither the 
declared expectation of Siglar to attend trial nor the as- 
sertion that the plaintiff can obtain the desired information 
through other persons will avail to defeat the examination. 
Motion denied, with $10 costs. 



BREGSTEIN v. MacDONALD. 
Supreme Courts Special Term^ Jantutry, 1908, 

Bill of Particnlars— Negligence. 

Where Bill of Particulars is asked for in an action for negligence 
the plaintiiS must furnish what he claims as the grounds for a re- 
covery. 

Leventritt, J. — Motion for bill of particulars granted 
(Waller v. Degnon, 120 App. Div., 389; Dwyerv. Slattery, 
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118 App. Div., 345; Curtin v. Met. St. R'y, 65 App. Div., 
610; Steinan V. Met. St. R'y, 63 App. Div., 126). The 
question in actions founded on negligence is not what the 
facts are, or what the opposite party may know concerning 
them, but what the aggrieved party claims them to be 
(Waller v. Degnon, supra). Settle order on notice. 



STIRKES V, HAI.PERN. 

Ctfy Court, Special Term and Chambers , Januafy, 1908, 

Costs— Taxation thereof. 

Construction of section 3264 of Code of Civil Procedure. 

O'DwYER, C. J. — The court may in its discretion upon the 
application of a party interested direct a retaxation of costs 
at any time (sec. 3264, Code Civ. Pro.). The taxation of 
$25 before notice of trial and $60 for two trials is not war- 
ranted (sec. 3251, subdiv. 1, Code Civ. Pro.; Engbelman 
V. North German Lloyd SS. Co., 84 N. Y. Supp., 199). 
Motion granted. Settle order on one day's notice. 



KEI.LY V, GERKEN. 

Supreme Court, Special Term, January, 1908, 

-^ Contingent agreement— Settlement of case. 

When an attorney settles a case for a client and subsequently a dif- 
ference arises between them, the rights of the parties must rest 
\ upon the original contract as made between them. 



Greenbaum, J. — From the afl&davits and proofs before me 
it is clear that the plaintiff 's attorney was authorized to settle 
for the amount received from defendant. The only sub- 
stantial differences between the plaintiff and her counsel re- 
late to the occurrences after the settlement. Assuming, but 



18 CURRENT COURT DECISIONS. 

Eden Musee v. Bingham, Individ, and as Police Com. of New York > 

not deciding, that plaintiff is correct in her version of the con- 
versations with her counsel as to the deductions he desired 
to make from her share, I do not see how this would affect ^ 

the rights of the parties under the original contract of retainer. '^ 

Unfair dealings of attorneys during the progress of the liti- 
gation doubtless would and should destroy the retainer, but 
where the rights of the client as against the defendant have 
fully and fairly been protected and a question arises after { 

the close of the litigation which only affects the rights of the 
attorney and client as between themselves, it is only neces- 
sary to pass upon those rights, as they rest upon the original 
agreement or as modified by them. Viewed in this light 
there is no dispute that a fifty per cent, retainer was agreed 
upon. The highest court of this State has expressed its 
recognition of the validity of fifty per cent, contingent 
agreements, and as the facts appear I find no reason for dis- 
turbing the agreement (Ransom v. Cutting, 188 N. Y., 447 
at 450). The motion to substitute is denied upon the con- 
dition that the aftorney pay $1,500, one-half of the recovery 
to plaintiff upon the delivery to him of the receipt of plain- 
tiff and her present counsel. Settle order on notice. ' 



EDEN MUSEE AMERICAN COMPANY, LIMITED 

V. BINGHAM INDIVIDUAI.I.Y AND AS POWCE COM- 
MISSIONER OF THE City of New York. 

Supreme Courts Special Term, Jantiary, 1908, 

Penal Code— Gonstmction of section 265. 

i 
The exhibition of statuary, paintings, wax figures, etc., is not a J 

* * Public Show * ' within the meaning of section 265 of the Penal i«j 

Code. 

Greenbaum, J. — The plaintiff moves for the continuance 
pendente lite of a preliminary injunction which restrains the i 

defendant as Police Commissioner from interfering with its 1 
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^ Sunday exhibition of paintings, statuary, wax figures, plaster 

groupings and curios where such exhibition is unaccompanied 

'.|^ with any musical or stage entertainment. It is conceded 

that the exhibition in question does not come within the con- 
demnation of any of the provisions of the Charter of the 

|i Greater New York or of the city ordinances, and that the 

only question is whether it may be termed a ** public show " 

^ within the meaning of section 265 of the Penal Code. Said 

section 265 is entitled * * Public Sports, * ' and provides : * * All 
shooting, hunting, fishing, playing, horseracing, gaming or 
other public sport, exercises or shows, upon the first day of 
the week, and all noise disturbing the peace of that day, are 

^ prohibited. The judicial interpretations of this section are 

not harmonious. People v. Dennin (35 Hun, 327) was a 
case where, on a Sunday, on private grounds and with the 
consent of the owner, three persons played ball by simply 
pitching it from one to another without noise. The General 
Term on appeal unanimously held that * * the essential char- 
acter of the crime was wanting. There was nothing to dis- 
turb the repose of the community.*' In People v. Moses 
(140 N. Y. , 214) the defendant was convicted of the crime of 
Sabbath breaking for fishing on Sunday in a pond belonging 
to a club of which he was a member. * * * j^ m^y be noted 
in passing that Chief Judge Cullen, who was then a Justice of 
the Supreme Court, wrote the opinion in the General Term 
in the Moses case (65 Hun, 162). He, too, referred to the 
Dennin case. He pointed out that the latter case proceeded 

^ upon the distinction * * that while only public sports, exercises 

and pastimes are forbidden, all shooting, hunting and fish- 
ing, &c., are inhibited.'* As I interpret his meaning, he 

t held that the prohibition against ** fishing*' was absolute, 

but as to ** sport exercises or shows," it was necessary to 
establish that they were **public," and that in such cases 
* * to constitute the crime the act must disturb the repose 
of the community." We thus find that four of the judges 
in the Court of Appeals sitting in the Moses case, being a 
majority, evidently thought that the disturbance of the repose 
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of the community is an essential element in the crime of 
Sabbath breaking. The first section of the chapter of the 
Penal Code treating of Sunday violations, to wit, section 
259, reads: ** The first day of the week being, by general 
consent, set apart for rest and religious uses, the law pro- 
hibits the doing on that day of certain acts hereinafter speci- 
fied, which are serious interruptions of the repose and re- 
ligious liberty of the community,'* It seems reasonable, 
seeking the legislative intent and the meaning of the sub- 
sequent sections of the same chapter, to bear in mind the 
positive declaration in the opening section of the chapter 
that the statute contemplated the prohibition of the acts 
specified in the various sections as ** serious interruptions 
of the repose and religious liberty of the community.*' 
A reading of section 265 in connection with section 259 
would indicate that the I^egislature must have had in mind 
that ** shooting, hunting, fishing, playing, horseracing and 
gaming *' were prohibited only if ** public,'* because after 
the word ** gaming*' it expressly says ** or other public 
sport." Why speak of ** other public sport ** if it intended 
to restrain ** private *' sport. It doubtless is the fact that 
** shooting, hunting, fishing and horseracing " are usually 
within the observation or hearing of others than those en- 
gaged in these sports, and in such cases there would appear 
to be a clear violation of the law. But in the cases of those 
who ow^n vast preserves from which the public are excluded, 
and where no one but a trespasser could hear the report of 
a gun or witness the act of fishing, assuredly it may not 
be said that these acts are ** public." That the section 
referred to ** public " acts is further manifested by a con- 
sideration of the words * * playing * * and * * gaming * ' in the 
same section. It will not seriously be argued that any act 
of * splaying or gaming,** such as a household game, quietly 
enjoyed in one's household or one*s private grounds, out 
of the view of the '* public," was intended to be prohibited 
under this section. Applying the rule of ejusdem generis 
in construing the scope of the words *' other public sport 
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exercises or show," it is necessary to consider the specific 
prohibitions that precede the above quoted words of general 
description. ''Shooting, hunting, fishing, playing, horse- 
racing, gaming,*' are specifically inhibited. Each one of 
these acts clearly contemplates outdoor activity, and the 
word * 'public*' can only reasonably be interpreted as lim- 
ited to public outdoor acts. The words "sport, exercises 
or shows'* are in consonance with this interpretation, 
"sports" and "exercises** both indicate action, and "shows'* '^ 
undoubtedly refers to exhibitions or displays like county 
fairs, horse shows, cattle shows, &c. , which are conducted in 
the open. In my opinion, the acts mentioned in section 265 
refer to such as take place in the open and within the pub - 
lie view, and therefore tend to disturb the peace of the day. 
I do not think it was intended to refer to acts performed 
within a building and not visible to a passerby. My con- 
clusions are fortified by the closing phrase of section 265, 
which prohibits "all noise disturbing the peace of the day," 
evidently designed to cover such public acts as would not 
properly come within the meaning of the words "sport** 
exercises or shows," but which, nevertheless, would be 
offensive to the community and be "serious interruptions of 
the repose of the day." The peace, the quiet and repose 
of the community are to be protected. Where these are 
not disturbed the reason for the law ceases. That such 
was the legislative intent in framing section 265 of the Penal 
Code is further made apparent by reference to section 277 of 
the Penal Code, which expressly forbids theatrical and other 
performances. If section 265, which was enacted simul- 
taneously with section 277, is to be given the broad con- 
struction that a "show** is to include an exhibiton of paint- 
ings or works of art, then surely a theatrical performance 
would be a "show,** and come under its condemnation, and 
there would have been no need for the specific inhibition 
against theatrical and other performances within doors, 
found in section 277. Independently of and in addition 
io all that has been said, it is to be observed that a "show** 
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Within the meaning of section 265 should not be construed 
as referring to an exhibition of pictures, statuary and pas- 
sive works of art, if we consider the unquestioned acquies- 
cence by the public authorities during all the years in the 
propriety of permitting museums of art and natural history 
and libraries to be opened to the public on Sunday. Such 
acquiescence has been recognized as a proper element to be 
considered in the construction of a statute (Troup v. Haight, 
Hopk, 372 ; People ex rel. Williams v. Dayton, 55 N. Y. , 367 ; 
Power V. Village of Athens, 99 N. Y. , 592 ; Matter of U. S. A. 
V. P. RR. , 155 N. Y. , 442 ; United States v. Alabama RR , 142 
U. S. , 615) . Section 277 is an evidence of the exercise of the 
power of which the Legislature believed itself to be pos- 
sessed absolutely to declare specific acts as interferences of 
the quiet and repose of Sunday. Hence we find that certain 
theatrical and other entertainments are absolutely prohibited 
on that day, irrespective of the fact that a given performance 
which comes within the description of the forbidden acts 
may be so quietly done that no serious interruption of the 
peace of the community thereby ensues. In such a case 
the naked proof of the inhibited performance doubtless 
would constitute the crime unless the power of the Legis- 
lature to make such a law were questioned. But in the 
case before me it is unnecessary to consider the legislative 
power absolutely to forbid the doing of certain acts on Sun- 
day irrespective of their effect onthequifet and repose of that 
portion of the community which observes that day as the 
Sabbath. Nor does the circumstance in the case before me 
that the plaintiff is engaged in a business affect the result. 
As will be later shown, all acts not otherwise unlawful and 
not prohibited by statute are lawful on Sunday. The ille- 
gality of a given act must therefore be determined by a 
statute forbidding it. Many of the cases that have con- 
sidered this question arose under former statutes, which 
have been in some respects repealed and in others modi- 
fied. I am aware of a few recent decisions of the Special 
Term of the Supreme Court in the Second Department, of 
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which Gale v. Bingham is typical, construing the words 
*' public show" in section 265 of the Penal Code as ap- 
plicable to what are there designated as moving picture 
shows, a conclusion that might be urged as at variance with 
my interpretation of that section. A reading of the opin- 
ion of the learned justice who so held will, however, indi- 
cate that it appeared to have been taken for granted that 
section 265 referred to ** public shows '* whether in a build- 
ing or in the open, and that moving pictures were ** public 
shows.*' I do not regard these decisions as in harmony 
with those of the Appellate Courts or of other Special Term 
justices. The Matter of Hammerstein, recently decided 
(Law Journal of December 3, 1907), involved the con- 
struction of section 1481 of the City Charter. As I read 
the opinion in the case it was there held that * * all classes 
of public exhibitions such as are usually conducted upon a 
stage for the observation and amusement of the public ' ' 
come within the condemnation of the Sunday laws. In the 
facts before me there is no question of any stage perform- 
ance presented. In Merritt v. Earle (29 N. Y., 115, 122) 
it is said: *'At common law the observance of the Sabbath 
was a duty of imperfect obligation (Rex v. Brotherton, 
2 Str., 702)." It seems to me clear from these high au- 
thorities that if the statute does not interdict exhibitions of 
the kind the plaintiff is desirous of conducting on Sundays, 
then the circumstance that it is a private business enterprise 
does not bring it within the bar of any of the Sunday laws. 
As the injunction is here expressly limited to plaintiff's 
exhibition of paintings, statuary and other objects, and is 
not intended to permit any entertainment of the stage or of 
a musical nature, the plaintiff should not be interfered with 
by the police in the exhibition which it is asserted it is now 
conducting. Motion granted. Settle order on notice. 
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GOODBRODT v. MAKOVSKY. 

Supreme Court , Special Term^ December, 1907, 

Amended Pleading. 

Where an amended pleading is served it supersedes all the former 
pleadings, and the issues are to be tried on it. 

Bi«ANCHARD, J. — The amended complaint does not state a 
cause of action. It is well settled that an amended plead- 
ing takes the place of the original pleading. It supersedes 
the original and is a substitute for it, and upon it the issues 
are to be determined (Brooks Bros. v. Tiffany, 117 App. 
Div., 471, and cases cited; see also Thorburn v. Durra, 19 
Misc., 70.) I have not overlooked Holmes v. Slater (119 
App. Div. , 924) . That case is easily distinguishable from this. 
In that case the amended complaint, in a comprehensive 
clause, included all the allegations of the original complaint, 
while in this case there is no such clause. Asking **for 
judgment as prayed for in the complaint'* falls short of 
meeting the recitals in the amended complaint in Holmes 
V. Slater (supra). Moreover, if the case last mentioned 
does hold what counsel for the plaintiff claims, it has 
introduced a practice which should not be encouraged. 
Demurrer sustained. 



JOHNSON V. DYETT. 

Supreme Court, Special Term, February, 1908, 

Partition— Not same as an action to quiet title. 

Where in an action for partition, the referee finds that defendants 
have no interest in the property, on a motion to confirm the ref- 
eree's report, plaintiff cannot demand judgment as in an action to 
qniet title. 

Davis, J. — This action is brought for the partition of cer- 
tain property situated in the Borough of the Bronx. The 
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complaint alleges that the plaintiff and the defendants hold 
and are in possession of and seized as tenants in common of 
the respective undivided estates, rights, shares and interests 
as mentioned and described in the complaint in said property. 
All the estates, rights, shares and interests of the respective 
parties are specifically set forth in the complaint. The de- 
fendants appeared and practically admitted the allegations 
of the complaint and demanded judgment determining their 
interests in said property. The usual order of reference was 
directed to take proof of title. The referee has reported 
that the plaintiff is the sole owner of the property sought to 
be partitioned and the defendants have no interest therein. 
Exceptions have been filed by the defendants to such report, 
and a motion is now made by plaintiff to overrule the ex- 
ceptions and to confirm the referee's report. On this motion 
the plaintiff claims that the complaint should be deemed to 
have been amended so as to make it conform to the proof, 
and that judgment should be entered in his favor against 
the defendants as in an action to quiet title. Such a radical 
change in the form of the action should not be permitted. 
An action in partition can be instituted only on the theory 
that the defendants have an interest in the property in com- 
mon with plaintiff, and that their right therein is to be de- 
termined and the property sold or partitioned, and the inter- 
ests of the respective parties satisfied or set apart specifically. 
When the plaintiff desires to determine his title and the 
claims of others he should resort to the method provided 
for that purpose (Code of Civ. Pro., chap. 14, title 1, article 
5, sec. 1638, &c. ; see King v. Ross, 28 App. Div., 371). 
The action of partition and an action to quiet title are quite 
distinct and are based upon different assumptions. There 
would be little use of the separate provisions of the Code 
for different actions if by amendment it could be made im- 
material under which section the action is brought. The 
referee's report, so far as it finds the title of the property 
in plaintiff, is confirmed. The complaint is dismissed As 
the defendants have unnecessarily been put to the trouble 
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and expense of participating in this action by reason of the 
allegations in the complaint as to their assumed interest in 
the property costs are awarded to all of the defendants. 



DITTMAN V. CITY OF NEW YORK. 

Supreme Courts Trial Tenn^ February ^ 1908. 

Verdict— -Attempt to get aside. 

When it is shown that a jury after the commencement of a trial 
visits the place where the accident occurred and defendant moves 
to set aside the verdict, such motion will not be granted if the 
proof of the alleged misconduct be not * 'clear and convincing.*' 

Eri^ang^r, J. — After the jury rendered their verdict and 
were discharged counsel for defendant conversed with two 
of them and was informed that one of theii; body had since the 
trial began visited the scene of the accident and had reported 
to the jurors the result of his observations and the condition 
of the locus in quo at the time of the trial, long after the acci- 
dent occurred ; that during this conversation the name of the 
juror who made this visitation was not disclosed. The de- 
fendant moves to set aside the verdict in both actions upon 
the ground that the conduct of such juror was prejudicial to 
the interests of the defendant in that by such visit ** the at- 
tention of the jurors was brought to facts outside of the rec- 
ord which might and probably did affect the verdict ren- 
dered.'* It is the duty of the court to set aside a verdict 
where it is made to appear that there has been a miscarriage 
of justice, but before a verdict can be nullified the proof of 
misconduct should be clear and convincing, and not merely 
conjectural. The moving affidavits, in my opinion, do not 
present a case for the favorable exercise of the court's dis- 
cretion. Each of the jurors composing the panel deposed 
that his verdict was founded solely upon the evidence and 
the instructions of the court, and that ** the alleged visit to 
or knowledge of the locality of the accident by one or more 
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of the jurors, as now claimed by defendant, was not dis- 
cussed or argued by the jury, nor was it urged in our de- 
liberations.'' It has been held that affidavits of jurors are 
not receivable to show irregularity or misconduct to impeach 
their verdict (Haight v. City of Elmira, 42 App. Div., 394) 
but that such affidavits may be read to sustain a verdict 
(idem; N. Y. & N. J. Ice Lines v. Howell, 19 App Div., 
347) . It seems to me that the charge of misconduct has been 
fairly met and that no injustice was done. The motions to 
set aside the verdicts must therefore be denied. 



PEOPLE Bx REL. EDISON ELECTRIC ILLUM. CO. 
OF BROOKLYN v, COMMISSIONER OF TAXES 
AND ASSESSMENTS OF THE CITY OF NEW 
YORK. 

Supreme Courts Special Term^ February^ 1908. 

Commissioners of Taxes— Powers. 

The Commissioners of Taxes of the City of New York have no 
power to assess corporation property situated in or under public 
waters, but under section 47 of the Tax Law, it is to be assessed 
by the State Board of Tax Commissioners. 

Hendrick, J. — The issue in each of these three pro- 
ceedings has narrowed down to the question of the power of 
the Commissioners of Taxes of the City of New York to 
assess certain tangible property of the relator situated in or 
under public waters. Both the relator and respondents rely 
upon subdivision 3 of section 2 of the Tax Law (Laws of 
1896, chap. 908, as amended by Laws of 1899, chap. 712). 
Each gives it a different interpretation. That subdivision 
defines the terms ** lands," *'real estate" and **real prop- 
erty " as including besides the tangible property enumerated 
** the value of all franchises, rights, authority or permission 
to construct, maintain or operate in, under, above, upon or 
through any streets, highways or public places, mains, 
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pipes, &c.'' All of these intangible rights it classifies for 
the purposes of taxation under the one head '* special 
franchises. ' ' It then continues : * * A special franchise shall 
be deemed to include the value of the tangible property of 
a person * * * or corporation situated in, upon, under or 
above any street, highway or public place or public waters 
in connection with the special franchise. The tangible 
property so included shall be taxed as a part of the special 
franchise." Section 47 of the Tax Law provides as 
follows: ** Tangible property subject to a special franchise 
tax situated in, upon, under or above any street, highway, 
public place or public waters, as described in subdivision 3 
of section 2 shall not be taxable, except upon the assess- 
ment made as herein provided by the State board of tax 
commissioners.*' It is difficult at a glance to harmonize 
all of the provisions of subdivision 3. The term **real 
property," for the purposes of taxation, seems to be limited 
to such intangible rights or franchises as relate to public 
streets or highways, and to exclude by inference such as 
relate to public waters. It may be that the omission to in- 
clude the right to construct mains and wires under public 
waters as special franchises was an inadvertent one, but it 
is immaterial for the purposes of the present application. 
Whatever doubts there may be as to the classification of 
special franchises to operate mains, &c. , under public waters 
as real property, the statute clearly includes under the term 
special franchise ' ' such tangible property under public 
waters as is used in connection with the special franchise. 
The distinction inferred in the clause ** in connection with 
the special franchise ' ' clearly covers the case of the relator. 
It has brought itself within the provisions of the exception, 
if it be an exception at all, namely, it sets forth that the 
only property of the kind described in the assessments 
which it possessed was such as was situated in, upon, under 
or above streets, highways and public places of the Borough 
of Brooklyn, and included in the special franchises upoq 
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which it was assessed by the State board of tax commis' 
sioners. In other words, it was tangible property situated 
in public waters as a part or continuation of its system in 
the public streets and operated by it under its special fran- 
chise and in connection therewith. As there is no sugges- 
tion that the property under water was the subject of a 
separate and distinct franchise no such inference can be 
drawn. It was tangible property within the meaning of 
subdivision 3, and under section 47 of the Tax I^aw assess- 
able and taxable only by the State board of tax commis- 
sioners. The assessments by the respondents should be 
vacated. 



Estate of PETER MONAHAN. 

Surrogate's Court, New York County, February, 1908, 

Oral Agreement— Custody of child. 

Where testator is alleged to have made an oral contract for the cus- 
tody of his child, it will be held invalid under the Statute of 
Frauds and Domestic Relations Law . 

Beckett, S. — The contract alleged to have been made by 
the testator with his sister for her retaining the custody of 
his child subsequent to his death, and for payment of any 
legal expenses incurred by her in asserting or defending 
her claim or right to such custody, was invalid as against 
the estate, both by reason of the Domestic Relations 
Law (chap. 272, L. 1896, sec. 51), which constitutes a mar- 
ried woman the joint guardian of her children with her 
husband, with equal powers, rights and duties in regard to 
them, and the Statute of Frauds. In the action brought in 
the Municipal Court against the executrix for such services, 
the Statute of Frauds should have been pleaded as a defense 
(Crane V. Powell, 139 N. Y., 379; Sanger v. French, 157 N. 
Y., 213), and thetestimony given in behalf of such an oral 



30 CURRENT COURT DECISIONS. 

People V. Morse. 

agreement should have been objected to on the trial in be- 
half of the executrix, and the illegality of such agreement, 
in view of the Domestic Relations Law, insisted upon. 
These significant omissions, together with the general attitude 
of the accountant with regard to the claim, show that she 
either coUusively or by her gross negligence allowed a judg- 
ment to be entered against her as executrix which, by the 
exercise of proper and diligent effort, might have been pre- 
vented . The exception in relation to this part of the referee's 
report is overruled, as well as all other exceptions thereto, 
and his report is confirmed. Tax costs and settle decree 
on notice. 



PEOPLE, &c., V. MORSE. 

Supreme Courts Trial Terniy {Criminal Branch) 
February, 1908, 

Minutes of Grand Jury— Inspection of. 

When an inspection of the minutes of the Grand Jury is desired, 
" some substantial reason '* must be advanced, or a motion for the 
right to do so will be denied. 

DowLiNG, J. — The inspection of the minutes of a grand 
jury is not a matter of right, but rests solely in the discretion 
of the court. That this discretion may be exercised in favor 
of the defendant's application some substantial reason there- 
for should be given. The mere fact that a preliminary hear- 
ing had not been had is not sufficient, nor is the desire of the 
defendant to be informed of the evidence against him i^ order 
to prepare for his trial sufficient (People v. Steinhardt, 47 
Misc., 252). The omission to indorse the names of the wit- 
nesses called before the grand jury upon the indictment has 
been cured by such names being furnished to defendant's 
counsel by the district attorney, and in any event would not 
be a valid ground for an inspection of the minutes, but only 
for an order of the court directing suqh names to be furnished 
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(id., p. 261, Code Crim. Pro., sec. 271). No valid reason 
for the inspection of the minutes having been advanced the 
motion is denied. 



BAUM V, LONG ISLAND RR. CO. 

City Courts Trial Tertriy February y 1908, 

Common Carrier— Limiting Liability of. 

Where one delivers to an express company, a common carrier, a 
trunk, and a receipt for same is given which limits the company's 
liability to $50.00, in the absence of fraud on defendant's part, 
no more than said sum can be recovered if the trunk is lost. 

Grkkn, J. — On September 3, 1907, at Arverne, Borough 
of Queens, New York City, the plaintiff delivered to the 
defendant, who is a common carrier controlling, operating 
and conducting **The Long Island Express,*' her certain 
trunk with its contents, to be carried and delivered by the 
defendant to her home. No. 1275 Madison Avenue, Borough 
of Manhattan, New York City. The testimony of the 
plaintiff was not contradicted in regard to the contents of 
the trunk showing apparel, &c., of the value of $1,192.88, 
and it was conceded by the defendant that it received the 
trunk as a common carrier ; that it never delivered the same 
to the plaintiff, and that it was lost while in the custody 
and possession of the defendant. Among the contents of 
the trunk was a certain manuscript of a proposed school 
reader of the alleged value of $400, and which value was 
accepted by the jury, as appears by its verdict. The defend - 
ant contested plaintiff's recovery upon the ground that, 
admitting it received the trunk and the same was not de- 
livered to plaintiff, the trunk was delivered to the defendant 
under a gpecial contract wherein its liability was limited to 
the sum of $50. The jury found for the plaintiff upon the 
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trial and rendered a verdict for the full amount demanded, 
$1,192.88; defendant moved to set aside the verdict upon 
the ground that the verdict was contrary to the law, con- 
trary to the evidence, and that the verdict should be re- 
duced to the sum of $50. Counsel for the plaintiff, in oppo- 
sition to the motion to set aside the verdict, assumes the 
position that while it is true the receipt was received by the 
plaintiff, and by the provisions of which the defendant 
limited its liability to $50, nevertheless, the plaintiff is en- 
titled to recover the full amount upon the common law lia- 
bility of the defendant, claiming that the receipt in evidence 
was in contravention of section 38 of the Public Service 
Commissions Act (chap. 429 of the Laws of 1907) and con- 
sequently void. The plaintiff in this action is the principal 
of a public school, a woman of a high order of intelligence, 
and was sojourning with a relative at Arverne, L. I., on the 
3d day of September, 1907. On that day, being desirous of 
sending her trunk to New York, she deposited therein con- 
siderable wearing apparel, a piece of jewelry and also the 
manuscript of a book, termed by her as the second volume of 
a series of readers for use in the public school, the first of 
the series of which had been published and in use some 
time before. The plaintiff testified that she spent for the 
better part of a year about 780 hours on the manuscript, 
and that its reasonable value was $400. The jewelry she 
testified was worth $80, and the value of the balance of the 
articles the testimony showed amounted to $712.88, making 
a total of $1,192.88, for which amount the verdict was ren- 
dered. The plaintiff testified that on the day in question 
she sent one of the children of her sister to the express 
office, some slight distance from the place where she was 
staying, and that within a short time the defendant's agent 
came and took her trunk, and that he wrote out the receipt 
in evidence and handed it to the plaintiff personally. The 
testimony further shows that the place where the receipt 
was written, tendered and accepted was light, and there is 
no suggestion in the case of any fraud on the part of the 
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defendant's servant. The receipt was written in the pres- 
ence of the plaintiff, and was produced by her on the trial 
stating that ** luckily she kept it'* and carried it around 
with her. The defendant called for the receipt and upon 
its production offered it in evidence. The provisions of the 
receipt pertinent to the issue herein involved are as follows ; 
* * It is further agreed that the company is not to be held 
liable or responsible for any loss of or damage to said prop- 
erty or any part thereof, from any cause whatever, unless 
in every case the said loss or damage be proved to have 
occurred from the fraud or gross negligence or other- 
wise, shall this company be held liable or responsible 
as carrier or bailee, nor shall any demand be made upon 
it beyond the sum of fifty dollars, at which sum said 
property is hereby valued ; unless the just and true value 
thereof is stated herein, and an extra charge is paid 
or agreed to be paid therefor, based upon such higher 
value ; * * * This company will not be liable in any event 
for money or jewelry contained in packages unless specially 
declared and valued * * *. The party accepting this re- 
ceipt hereby agrees to the conditions herein contained. ' * 
The foregoing provisions were printed upon the face of 
receipt, and in addition thereto, preceding the said matter 
was the following notice in large type : ** Read this receipt, 
which is the contract of shipment. Shippers must have the 
value of their packages inserted in the receipt, otherwise 
this company will not be responsible for an amount over 
$50.00." Were the question of this receipt the only point 
presented upon this motion the matter could very readily 
be disposed of, for it is now the well settled and established 
law of this State that such receipt, given under the facts as 
presented in this case, constituted the contract of shipment 
between the parties thereto? that the rights of the parties 
must be determined by its terms, and under it the defendant's 
liability is limited to $50. As has been said in the able 
opinion of Mr. Justice Leventritt, writing for the Appellate 
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Term in the case of Addoms v. Weir, November 19, . 1907 
(Law Journal, December 10, 1907) : ** It is no longer 
open to question, therefore, that in the absence of fraud or 
imposition the rights of carrier and shipper must be con- 
trolled by whatever written contract is entered into at the 
time property is received for transportation*' (see also 
Bernstein v. Weir, 40 Misc., 635). It may be proper to 
state that it is also well settled that a distinction, so far as 
the limitation of the liability is concerned, is made by the 
courts between what has been termed as '* baggage** and 

freight * ' cases . In the so - called ' * baggage cases , * * where 
the courts have relieved the party from the limitation con - 
tained in the receipt, it has been upon the theory that such 
receipts differ materially from the ' * freight cases * * in that 
in the former class of cases such receipt amounts to a mere 
voucher or token which enables the owner to follow and 
identify his property, while in the latter class of cases the 
party shipping the goods deliberately enters into a contract 
necessary for its transportation. In the case of Zimmer v. 
N. Y. C. RR. (137 N. Y., at p. 463) the court said: j 

Cases where parties proposing to have articles of property 
transported by a common carrier deliberately enter into i 

some necessary contract relating to the transportation differ I 

materially from those cases of travellers who commit their ' 

trunks or articles of baggage to an agent of some express 
or transfer company and receive at the moment some paper 
which, as it has been said, amounts simply to a voucher 
enabling them to follow and identify their property (Madan 
V. Sherard, 73 N. Y., 329). The difference is obvious in 
the circumstances which in the one case usually admit 
of no negotiation or discussion, while in the other the ship- 
ment of the property is a matter of arrangement with full . 
opportunity for deliberate action.*' In the case at bar the 
plaintiff, it is true, shipped her trunk with the defendant 
company; the evidence shows, and plaintiff testified, that 
when the expressman called for the trunk he asked the 
plaintiff if she wanted it to go by express or by train, and 
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that she answered that she wanted it to go by express, and 
that she agreed to pay 85 cents for the expressage on the 
trunk when it was delivered to her home in New York. 
The evidence is entirely barren of even a suggestion that 
plaintiff was about to become a passenger of the defendant 
company, and I am of the opinion that the fact that she 
agreed to pay the express charges of 85 cents and shipped 
the trunk in the manner admitted takes the case at bar out 
of the so-called ** baggage'* cases and constitutes the ship- 
ment as one of express freight, and that she was bound by 
the terms of the printed receipt limiting the liability of the 
defendant to $50. The plaintiff, however, contends that 
even conceding that the manner and circumstance sur- 
rounding the shipment of the trunk takes it out of the class 
of * * baggage ' ' cases and constitutes the shipment as one of 
** freight,'* and thus under the authorities that the language 
of the receipt would determine the rights of the parties there- 
under, that the receipt is void, being in contravention of sec- 
tion 38 of chapter 429 of the Laws 1907, known as the Public 
Service Commissions Law, and that the receipt being void 
plaintiff is entitled to recover the full amount upon the com- 
mon law liability of the defendant as a common carrier. The 
Public Service Commissions Act may be found in chapter 
429 of Laws of 1907. It is entitled * ' An act to establish the 
public service commissions and prescribing their powers and 
duties, and to pf ovide for the regulation and control of certain 
public service corporations and making an appropriation there- 
for. " The Public Service Commissions Law consists under 
the act of the Legislature of five articles. Article I. relates 
to the creation of the public service commissions, the ap- 
pointmentof the commissioners, their general administrative 
powers and legislative definitions of the terms and language 
used in the act. Article II. relates to '* provisions relating 
to railroads, street railroads and common carriers," and ar- 
ticles III. , IV. and V. may be eliminated as not germane to 
the subject under discussion. Section 1 of article I. provides 
that the Public Service Commissions Law *' shall apply to 
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the public services herein described'*; that *'the term 
* common carrier ' when used in this act includes railroad 
corporations * * * express companies, freight com- 
panies * * * operating such agencies for public use in the 
conveyance of persons or property within this State ' ' ; and 
''the term * transportation of property or freight' when 
used in this act includes any service in connection with the 
receiving, delivery, elevation, transfer in transit, ventilation, 
refrigeration, icing, storage and handling of the property or 
freight transported.*' By section 25 of article II. the pro- 
visions thereof ** apply to the transportation of passengers, 
freight or property from one point to another within the 
State of New York, and to any common carrier performing 
such service." Section 38 of the act in question, and by 
virtue of which plaintiff maintains the receipt in evidence 
is void, reads in full as follows: **Sec. 38. I^iability for 
Damage to Property in Transit : Every common carrier and 
every railroad corporation and street railroad corporation 
shall, upon demand, issue either a receipt or bill of lading 
for all property delivered to it for transportation. No con- 
tract, stipulation or clause in any receipt or bill of lading 
shall exempt or be held to exempt any common carrier, 
railroad corporation or street railroad corporation from 
any liability for loss, damage or injury caused by it to freight 
or property from the time of its delivery for transportation 
until the same shall have been received at its destination 
and a reasonable time shall have elapsed after notice to con- 
signee of such arrival to permit of the removal of such freight 
or property. Every common carrier, railroad corporation 
and street railroad corporation shall be liable for all losss 
damage or injury to property caused by delay in transit due 
to negligence while the same is being carried by it, but in 
any action to recover for damages sustained by delay in 
transit the burden of proof shall be upon the defendant to 
show that such delay was not due to negligence. Every 
common carrier and railroad corporation shall be liable for 
loss, damage and injury to property carried as baggage up to 
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the full value and regardless of the character thereof, but 
the value in excess of one hundred and fifty dollars shall be 
stated upon delivery to the carrier, and a written receipt 
stating the value shall be issued by the carrier, who may 
make a reasonable charge for the assumption of such lia- 
bility in excess of one hundred and fifty dollars and for the 
carriage of baggage exceeding one hundred and fifty pounds 
in weight upon a single ticket. Nothing in this section shall 
deprive any holder of such receipt or bill of lading of any 
remedy or right of action which he has under existing law. ' * 
While article II. of the Public Service Commissions Law is 
to be considered by reason of its enactment as part of that 
law it may, nevertheless, by reason of its provisions, be read 
as virtually an independent statute providing for the regu- 
lation and control of certain public service corporations, and 
while it is radical in its provisions, drastic in its operation, 
it is nevertheless clear in its language and intendment. The 
enactment of this article marks an epoch in the history of 
railroad regulation and control in this State, for in it the 
State has seen fit to embody in collated and concrete form 
a law regulating the conduct of common carriers and other 
public service corporations. By the provisions of this ar- 
ticle of the law much of the abuse claimed to have existed 
before its enactment has been regulated and placed under 
control ; by its provisions there must be adequate service 
and just and reasonable charges ; there must be no unjust 
discrimination nor unreasonable preference ; there must be 
no false billing by carrier or shipper in order to obtain dis- 
crimination ; and among the other provisions of the article 
is the one pertinent to the question at hand, as contained 
in section 38 of article II. and entitled ** Liability for Dam- 
age to Property in Transit," hereinbefore set forth. A cas- 
ual reading of section 38 at first blush causes the impression 
that startling innovations to the settled law of common car- 
riers have been inaugurated by the statute, but a careful ex- 
amination convinces me that such is not the fact, nor can 
the statue be thus interpreted. The section for convenience 
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of construction may be divided into four parts. The first 
part, to wit, ** Every common carrier ** * shall, upon de- 
mand, issue a receipt * * * for all property delivered to it 
for transportation," needs no further comment than a state- 
ment of its phraseology to make clear its purpose. The sec- 
ond part, to wit, ** No contract y stipulation or clause in any 
receipt * * * shall exempt or be held to exempt any common 
carrier from a7iy liability for loss, damage or injury caused 
by it to freight or property from the time of its delivery 
for transportation until the same shall have- been received 
at its destination and a reasonable time shall have elapsed 
after notice to consignee of such arrival to permit of the re- 
moval of such freight or property.*' A careful examination 
of this language establishes conclusively that this portion of 
the section which I have designated as the second part refers 
solely and conclusively to the carriage of ** freight " and has 
no relation to the carriage of goods by express. ** There is 
a well recognized distinction in the liability of a carrier in 
the handling of baggage and express shipments. There is 
also a well recognized distinction in the liability of a carrier 
in the handling of so-called express and freight shipments, 
having as its most important feature the manner in which 
the carrier is bound to make delivery. Express carriers are 
bound to make delivery to the consignee personally ** (see 
sees. 379 to 383, Hutchinson on Carriers, 2d ed., Mecham). 
Express companies are required to make personal delivery 
of the goods entrusted to them for carriage, and until de- 
livered to the consignee ; unless a reasonable excuse for non- 
delivery exists the company's liability as a common carrier 
continues '' (citing Witbeck v. Holland, 45 N. Y., 13; see 
sec. 565, Van Zile on Bailments and Carriers; Haslam v. 
Adams Exp. Co., 19 Superior Ct., 235). The term freight 
shipments as it is commonly used means those distinct from 
baggage to go by railroad carriers and not by express car- 
riers who undertake * * to make delivery to the consignee per- 
sonally, although their lines of travel might be identical '' 
(see sec. 379, Hutchinson on Carriers). ** Carriers by 
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* * * railways are exempt from the duty of personal de- 
livery (Redfield on Railways, sec. 127; Thomas v. Boston 
RR., 10 Mete, 472).'^ See Witbeck v. Holland, &c., 
(supra) . The defendant's counsel well says : ' * The duty of 
the defendant as an express carrier, therefore, being to make 
delivery to the consignee personally, this section cannot 
be held to apply to express or baggage cases, as the only evi- 
dent intent of the act quoted from is to restrict the carrier 
from exempting itself from liability 'from the time of its 
{proi>erty) delivery f(n' transportation until the same shall have 
been received at its destination and a reasonable time shall have 
elapsed after notice to consignee of stich arrival to permit of 
thefemovalofsuch * * ^ property.'*^ This period of time never 
could have existed, as the defendant would have had no right 
to hold the plaintiff's trunk at its destination and give notice 
to the consignee of its arrival '*to permit of the removal of 
such property,'' and to wait a reasonable time elapsing after 
such notice, because the duty of an express carrier is to make 
personal delivery. The meaning of the language of the sec- 
ond part is therefore plain and its meaning may be said to 
be that from the time of deliver}' of freight for transporta- 
tion until it has been received at its destination, notice of its 
arrival given, and a reasonable time allowed for its removal 
by the consignee, a common carrier may not exempt itself 
from liability; but after such period has clasped there is 
nothing in the statute preventing such exemption from and 
after such time. There is nothing radical in this portion 
of the statute, nor can I see anything in it other than a statu- 
tory declaration of the common law, for after the arrival of 
the freight and notice to the consignee and a reasonable ap- 
pointment given to remove the same, the carrier would only 
be liable as a warehouseman and would be permitted at such 
period to stipulate for exemption of liability. The third 
part of the section, to wit, provides that every cpmmon carrier 
shall be liable for loss, damage or injury to property caused 
by delay in transit due to negligence, and the burden of 
proof is placed upon the defendant to show that the delay 
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was not due to negligence. The fourth part of the section 
provides that every common carrier shall be liable for loss, 
damage or injury to property carried as baggage up to the 
full value and regardless of the character thereof, but that 
the value in excess of $150 must be stated and a receipt shall 
be issued stating the value, and the carrier may make a 
reasonable charge for assuming the liability in excess of $150, 
and also for carrying baggage in excess of 150 pounds in 
weight. By this provision no exemption from liability can 
be obtained by the carrier for baggage, no matter what the 
amount may be, provided the excess be stated and the carrier 
must take and carry the baggage, be the value what it may. 
I have given considerable time to the examination of the 
question of the application of section 38 to the case at bar 
by reason of the sincerity and earnestness with which plain- 
tiff's counsel has urged its relation to the case at bar, but 
after such examination I fail to see in what manner that sec- 
tion is applicable to the case before the court. Plaintiff's 
counsel has contended that the case falls within that provision 
of section v38 which I have designated as the second part 
thereof, and his contention is that under and by virtue 
of that section the defendant cannot limit its liability to the 
sum of $50, because section 38 provides that a common car- 
rier cannot exempt itself from liability. His claim is sub- 
stantially that the word ** exempt '* is synonymous with the 
word ** limit," or, to be more accurate, that ** exempt" 
includes the word ''limit," and consequently the receipt 
is void. With this contention I cannot agree. Webster 
defines * ' exempt ' ' to mean : To free ; to clear ; to be not 
liable to ; to be not subject to ; to be free ; to be released 
from some liability which others are subject to ; to grant 
immunity to; to free from obligation; to release. While 
''limit" is defined to be: That which circumscribes or con- 
fines a restriction ; to apply a limit to ; or to set a limit for ; to 
restrict ; to terminate, circumscribe or restrict. To be " ex- 
empt " implies an absolute release from, while to " limit " 
implies a restriction as to amount or a restricting within 
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certain bounds. The distinction between an exemption 
from all liability and a limitation as to the amount of lia- 
bility based upon the statement of the value of the article 
shipped has been the subject of judicial observation and has 
been passed upon in the cases of Railroad Co. v. Lock- 
wood (17 Wallace, 357) and Hart v. Penn. RR. (112 U. 
S., 331). In the Lockwood case it was held that ** a com- 
mon carrier cannot lawfully stipulate for exemption from 
responsibility when such exemption is not just or reasonable 
in the eye of the law,'* and in the same case Mr. Justice 
Bradley, writing for the court, says: ** But since the de- 
cision in the case of Nat. Co. v. Merch. Bank by this 
court in January term, 1848 (6 How., 344), it has been 
uniformly held, as well in the courts of New York as in the 
Federal courts, that a common carrier may by special con- 
tract limit his common law liability, although considerable 
diversity of opinion has existed as to the extent to which 
such limitation is admissible." In the Hart case (supra) 
it was held, Mr. Justice Blatchford writing for the court, 
that '* where a contract of carriage signed by the ship- 
per is fairly made with a railroad company, agreeing on a 
valuation of the property carried, with the rate of freight, 
based on the condition that the carrier assumes liability 
only to the extent of the agreed valuation, even in case of 
loss or damage by the negligence of the carrier, the contract 
will be upheld as a proper and lawful mode of securing a 
due proportion between the amount for which the carrier 
may be responsible and the freight he receives, and of pro- 
tecting himself against extravagant and fanciful valuations. * * 
The court further said : ** It is the law of this court, that a 
common carrier may by special contract limit its common 
law liability, but that he cannot stipulate for exemption 
from the consequences of his own negligence or that of his 
servants. The limitation of value has no tendency to ex- 
empt from liability for negligence. It does not induce want 
of care. It exacts from the carrier the measure of care due 
to the value agreed on. The carrier is bound to respond in 
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that value for negligence. The compensation for carriage is 
based on that value. The shipper is estopped from saying 
that the value is grata. ' ' Where a plaintiff fails to disclose 
the true value of the article shipped for the purpose of ob- 
taining a concession in the rate charged, a fraud in law is 
committed upon the carrier, and the carrier is not liable 
beyond the agreed value set forth in the contract of carriage 
(Hart case, supra; Magnin v. Dinsmore, 62 N. Y., 40; 
Toy V. L. I. RR., 56 N. Y. Supp., 183; Barnes v. L. I. 
RR., 100 N. Y. Supp., 595; Bates v. Weir, 105 N. Y. 
Supp., 788; Rosenthal v. Weir, 170 N. Y., 154; Rathbone 
v. N. Y. C. RR., 140 N. Y., 48; Bermel v. N. Y., N. H. 
& H. RR., 62 A. D., 393). After examining, therefore, 
section 38 of the Public Service Commissions Act, I am 
forced to the conclusion that- it has no application to the 
case at bar ; that which I have designated as the second part 
applies to freight shipments only, and the trunk in question 
was sent by express to be delivered personally to the plain - 
tiff at her residence in this city ; that the fourth part of the 
section applies to the shipment or carriage of baggage, 
where the property is carried as baggage y and not to a case 
like the one under discussion, where the property in ques- 
tion was the subject of shipment by express upon a contract 
entered into with full opportunity for examination and de- 
liberation, and there is nothing in the law or in section 38 
preventing the making of such a contract. The receipt 
.in evidence contains the provisions that the defendant 
shall not be held liable for any reason as carrier or bailee 
beyond the sum of $50, at which sum the property is hereby 
valued, unless the true and just value thereof is stated 
herein and an extra charge paid or agreed to be paid thereon, 
based upon such higher value. There was no value given , 
the receipt was accepted, and after a careful consideration 
of all the facts and the law applicable to this case, I am of 
the opinion that the contract herein limiting the liability to 
$50 is perfectly good and valid. Having arrived at this 
conclusion the motion to set aside the verdict is granted, . 



VOI<UME I. 43 



People exrel. Larkin v, N. Y. Edison Co. Matter of Brennan. 

unless the plaintiff stipulate within ten days to reduce the 
verdict to the sum of $50, in which event the motion will be 
denied. Plaintiff may have an exception to the granting of 
the motion reducing the verdict, and also to the order grant- 
ing the new trial in case plaintiff fail to stipulate. 



PEOPLE Kx RBL. LARKIN v. N. Y. EDISON CO. 

Supreme Court y Special Term, February, 1908. 
Faremptory writ of Mandamus— When granted. 

Where a peremptory writ of mandamus is granted "a clear legal 
right '* must be shown with no material facts disputed. 

FiTZG«RAi,D, S. — The material allegations in the petition 
are denied by the answer served herein. ** When, upon a 
motion for a mandamus, opposing affidavits are read which 
are in conflict with the averments in the affidavits of the 
relator, and notwithstanding this relator demands a per- 
emptory writ, it is equivalent to a demurrer, and the question 
as to the right to the writ must be determined upon the 
assumption that the averments of the opposing affidavits 
are true '* (People ex rel. Corrigan v. Mayor, &c., 149 N. 
Y., 215) . The application for a peremptory writ cannot be 
granted except where there is a clear legal right and no 
material facts are in dispute. Motion denied. 



Matter of BRENNAN. 

Supreme Court, Special Term, February, 1908, 

Attempt to oommit crime— Puiuhment. 

Where one is convicted of attempting to commit forgery in the sec- 
ond degree, under section 686 of the Penal Code he is punishable 
by a term not exceeding five years. 

Truax, J.— a prisonei who unsuccessfully attempts to 
commit a crime is indictable and punishable by imprison - 
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ment for more than twenty -five years, if the crime is punish- 
able by the death of the defendant or imprisonment for 
life. In any other case he is punishable by imprisonment 
for not more than one -half of the longest term or by a fine 
not more than one -half of the largest sum prescribed, upon 
a conviction, for the commission of the offense attempted, 
or by both such fine and imprisonment (sec. 686 Penal Code) . 
The prisoner was convicted of an attempt to commit forgery 
in the second degree. Forgery in the second degree is pun- 
ishable by a term not exceeding ten years (sec. 524, Penal 
Code). An attempt to commit forgery is a felony. The 
writ is dismissed and the prisoner is remanded. 



TOPIA MINING CO. v. MILLER. 

Supreme Court, Special Term, February, 1908. 

Warrant of Attachment— Necessity of best evidence. 

Where a warrant of attachment is obtained on the ground of non- 
residence and it is sought to vacate same, such a motion will not 
be successful when only ''uncorroborated hearsay" and "sec- 
ondary evidence of a writing " are given. 

Leventritt, J. — The plaintiff has procured an attachment 
against the defendant's property, on the ground of non- resi- 
dence, upon an affidavit made by its secretary and treasurer, 
wherein he states most of the essential jurisdictional facts 
upon information and belief. Paragraph * * Fifth * ' of his af- 
fidavit reads : * * That the sources of deponent's information 
and the grounds of his belief as to all matters hereinbefore in 
this affidavit not stated upon his knowledge are as follows : 
First, that said plaintiff is, and since about September, 1906, 
has been, engaged in the business of mining ore at Topia, 
Durango, Mexico, and has had and maintained its mines and 
plant at said place ; that Lewis Warfield is , and at all the times 
hereinbefore mentioned has been, the general manager of 
said plaintiff, and is, and at all of said times has been, in 



VOI.UME I. 45 



Topia Mining Co. v. Miller. 



personal charge o! its business and affairs, and was on De- 
cember 18, 1907, and for some time prior thereto in Mexico 
engaged upon said matters ; that said defendant, Harold R. 
Miller, since in or about the month of October, 1906, and 
until December 16, 1907, was employed by said plaintiff at 
its plant at Topia aforesaid, and resided there; and, second, 
a telegram received December 18, 1907, by * * * attor- 
neys for said plaintiff, from said Lewis Warfield, of which' 
telegram a copy is hereto annexed, marked ' Exhibit A.* " 
There is no proof that the plaintiff's attorneys ever received 
the alleged telegram which furnishes the source of the affi- 
ant's information and forms the basis of his belief, and the 
only evidence that any telegram was sent is supplied by 
what purported to be a copy. No attempt is made to ac- 
count for the failure to annex the original. So that the evi- 
dence presented is. (l) uncorroborated hearsay, and (2) 
secondary evidence of a writing. Primarily an application 
for a warrant of attachment should be based on legal evi- 
dence. Hearsay evidence is substituted therefor only in 
cases of necessity, and courts have been strict in requiring, 
where such necessity exists, that the source of the evidence 
be given and established, as well as the reason why primary 
evidence is not furnished (Gumles v. Hicks, 116 A. D.,121; 
aff'd 190 N. Y. Memo., p. 30). Applying that principle to 
this case, the plaintiff's warrant fails for want of legal sup- 
port. The terms ** credits '' and *' counter-claims " are by 
no means synonymous. It follows, therefore, that the war- 
rant must be vacated. $10 costs. Settle order on notice. 
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LITTLEFIELD v. GANSEVOORT BANK. 

ISuPreme Court, Special Terniy February , 1908. 

Kxamination before Trial— Wlien slanted. 

In the absence of bad faith, one can have an examination before trial 
of his adversary as a matter of right, and technical objections to 
such proceedings will be overruled. 

I<KVKNTRITT, J. — The objections urged by the defendant 
on this motion to vacate an order for its examination before 
trial are purely technical and cannot avail to defeat the order. 
The principles recently enunciated in this department are 
opposed to technicalities and construe the sections of the 
Code which treat of depositions liberally in order to effectuate 
their beneficial purpose. Under the old decisions applica- 
tions of this character were looked upon with suspicion. 
Under the modern doctrine it has been held that in the absence 
of bad faith a party is entitled as a matter of right to examine 
his adversary either before or during trial. The papers upon 
which this order is based contain a statement of the juris- 
dictional facts called for by section 872 of the Code and meet 
the requirements of Rule 82 with respect to the materiality 
and necessity of the examination. The order is, however, 
too broad. It requires the production of the books of ac- 
count, stock certificate book, minute book, '* and all other 
papers and documents and books having any bearing upon 
the subject-matter of the suit." The affidavit contains 
nothing which justifies this provision. There is merely the 
statement of the affiant's conclusion that ** these books con- 
tain such facts as will prove the allegations set forth in the 
complaint. * ' Although some of the books and papers may 
become necessary, there is nothing to warrant a sweeping 
provision for the production of all records, books and docu- 
ments of the corporation upon the statement that they con- 
tain facts essential to the plaintiff's cause of action. This 
would in effect be granting an inspection, which section 873 
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does not authorize. Should the necessity for the production 
of any book or document arise during the examination it 
may be ordered (Wood v. Mott Iron Works, 114 A. D. , 108 ; 
Matter of Sands, 98 A. D., 148; Crompton v. Dobbs, 119 
A. D., 331). The order will be modified accordingly and 
the motion to vacate will be denied. Settle order on notice. 



NEVINS V, McKENNELL. 
Supreme Courts Special Term, February^ 1908. 

Amended Complaint—Need of Verification. 

Whenever the orij^inal complaint is verified it is not necessary that 
an amended complaint be verified except in certain cases. 

Platzek, J. — In this case the original complaint was 
verified and the defendant demurred to the same. The 
plaintiff, within the time allowed by law, served an amended 
unverified complaint, which was returned because **the 
original complaint was verified, and under and pursuant to 
the requirements of section 523 of the Code of Civil Procedure 
the said amended complaint must also be verified. ' ' Section 
523 (supra) provides that ** where a pleading is verified each 
subsequent pleading * * * must also be verified." It has 
been frequently and uniformly held that an amended com- 
plaint is not a subsequent pleading within the meaning of 
the section of the Code referred to, and need not be verified 
(except in certain cases, this case not being among the ex- 
ceptions), although the original complaint and the answer 
thereto were verified (Duval v. Bush, 13 Civ. Pro. Rep., 366; 
Brooks V. Tiffany, 117 App. Div., 470; Goodbrodt v. 
Makovsky, 1 Current Court Decisions, 24). The plaintifi^s. 
practice and procedure is proper. Motion denied, and the 
stay contained in the order to show cause is vacated, 
Settle order on two days* notice, 
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COHN V, CATSKILL MOUNTAIN R'Y. 

Supreme Court, Special Term, February , 1908. 

Change of Venue— Gonvenienoe of Witneises. 

When a change of venue is asked, the convenience of defendant's 
witnesses who are in its employ, should not have the same weight 
as that of plaintiff's witnesses in determining question. 

LSVENTRITT, J.— Although the fact that the accident oc- 
curred at the place to which the venue is sought to be 
changed is entitled to weight it does not necessarily control. 
The convenience of witnesses is the paramount question to 
be determined. The majority of the defendant's witnesses 
are its own employes, who as a general rule are not en- 
titled to the same consideration, on applications to change 
the place of trial, which is accorded to witnesses not em- 
ployes, whose attendance must be procured to sustain the 
cause of action (Hays v. Faatz Reynolds Felting Co., 112 
A. D., 487). Applying that rule to this motion, the de- 
fendant does not present sufficient facts to justify the con - 
elusion that the convenience of the greater number of the 
witnesses necessary for the trial of the action requires that 
the venue be changed. Motion denied, without costs. 
Settle order on notice. 



CITY OF NEW YORK v, NORMAN. 

Supreme Court, Trial Term, February, 1908. 

Residence— What constitutes it for pnrposes of Taxation. 

Where one has resided and been taxed for a number of years in a 
certain place, but may because of his employment be called away 
at any time, he cannot avoid paying his personal tax on the ground 
of being a non-resident. 

Greenbaum, J. — The decisions of this State bearing upon 
the question of ** residence*' as applied to the personal tax 
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laws indicate that the defendant must be deemed a resident. 
It may be true that the defendant's ** domicile '* is in Eng- 
land, but this would not relieve him from taxation if when 
the assessment was made he resided in the tax district 
where he was taxed. In the case at bar it appears that the 
defendant has resided continuously for seven years in the 
Borough of Brooklyn, where he was taxed. He lived with 
his wife in a rented house partly furnished by himself, and 
during the seven years ^he has attended to his regular busi- 
ness in the City of New York. The only circumstance 
upon which he relies is that he is a shore captain in the 
employ of the Tyser Line, Limited, of London, England, 
and that although he has been thus engaged in thi^ city 
during the past seven years he is likely to be sent to another 
port at any time. As the statute recognizes no distinction in 
the matter of the length of time of the residence or as to the 
future possibilities or probabilities respecting a party's resi- 
dence, the defendant must be regarded as a *' resident" 
(Matter of Austin, 13 App. Div., 247; Paddock v. Lewis, 
59 App. Div., 430; Mayor v. Genet, 4 App. Div., 487; 
Flaherty v. Carey, 25 App. Div., 195). Judgment for 
plaintiff. 



PEOPLE EX REL. UNION CLUB v, McDONNELL 
ET AL. , Commissioners. 

Supreme Courts Special Term, February , 1908, 

Certiorari— Review of Assessments. 

Where a building has been constructed especially for a club house 
and has no market value, nor earning capacity, the cost of repro- 
duction may be taken as the basis of an assessment for purposes 
of taxation. 

Davis, J. — Certiorari to review assessments of the Union 
Club property, situated on the northeast corner of Fifty- 
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first Street and Fifth Avenue, New York City. The assess - 
ments were made for the years 1905 and 1906 and are $1 ,250, - 
000 for each year. No complaint is made against the as- 
sessment on the land ($850,000). The contest arises over 
the valuation placed on the building, which is a club house 
built of marble, brick and steel. It was built especially for 
use as a club house, and the evidence shows it to be palatial 
in its appointments. The presumption is in favor of the 
correctness of the assessment, and the relator has the bur- 
den of showing affirmatively that the judgment of the as- 
sessors is wrong (People ex rel. Westchester Fire Ins. Co. 
V. Davenport, 91 N. Y., 574; People ex rel. Powers v. 
Kalbfleisch, 25 A. D. , 432, 434, aff *d 156 N. Y. , 678) . And 
the relator's property must be assessed at its full value 
(Charter, sec. 889; People ex rel. Man. R'y v. Barker, 
146 N. Y., 304). If this building has a market value, that 
value is the test to apply in fixing the full value which 
should determine the assessment. The relator claims that 
the building has a market value, and it produced experts 
who testified on this point, but this evidence was unsatis- 
factory and left that issue in the region of speculation. 
And so I find that the relator has failed to show that the 
Union Club building had any market value available for 
assessment purposes. Therefore the value of the building 
for these purposes must be determined by some other 
method. As the evidence shows that the building has no 
earning capacity as an investment, the cost of reproducing 
the structure must be resorted to as a basis of assessment 
(People exrel. Powers v. Kalbfleisch, 25 A. D., 432 ; People 
ex rel. N. Y. Clearing House Bldg. Co. v. Barker, 31 A. D., 
315, aff'd 158 N. Y., 709; People ex rel. D., L. & W. RR. 
V. Clapp, 152 N. Y. , 490) . The parties have stipulated that 
the cost of reproducing this club house would be $450,000. 
It follows that the assessment should be confirmed and these 
proceedings dismissed. Judgment accordingly. 
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BOYER V. METROPOLITAN SEWING MACHINE 
COMPANY. 

Supreme Court, Special Term, February, 1908. 

Royalties— Payment of same. 

One holding the patent rights, should reassign them to avoid pay- 
ment of royalties under the contract. 

O'GORMAN, J.— Under Marsten v. Swett (82 N. Y. , 526) , 
if the defendant desired to be relieved from paying royalties 
under the terms of the contract it should have reassigned 
the patent rights when the application for letters patent was 
rejected. This it did not do, but, on the contrary, it retained 
the invention, made sales under it and resisted plaintiff's 
efforts to procure a reassignment. I see no reason for re- 
lieving it from the obligations of the contract, and the judg- 
ment will provide for an accounting in respect of sales 
made since January 1, 1905. 



SIPPEL V. SALMOWITZ. 

Supreme Court, Trial Term, February, 1908. 

False Imprisonment— Elements of. 

In an action for false imprisonment, where one has acted as a cau- 
tious and prudent person would have acted under the same cir- 
cumstances in causing an arrest to be made, a motion to set aside 
the verdict in favor of the plaintiff should be granted. 

GoFF, J. — False imprisonment. Motion to set aside ver- 
dict for plaintiff. When defendants discovered that the silk 
had been obtained on a forged order they took immediate 
steps to ascertain the identity of the writer and of the man 
who presented it. Relative to the one they were told by the 
firm whose name appeared on the order of the man who had 
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formerly been in their employ and who had access to their 
stationery, and to the other they received from their em- 
ploye who delivered the silk a description of the man who 
waited on the street to receive it. These lines of informa- 
tion converged on the plaintiff, and when accused he declared 
that in a half hour he could prove an alibi. On request 
he made a writing, and while comparison of this writing 
with the forged writing might of itself be inconsequential, 
yet, when taken in connection with the plaintiff's remark- 
able readiness to prove an alibi, the information received 
and the description given, there was sufficient circumstantial 
justification for an ordinarily careful and prudent man to 
cause the arrest of the plaintiff. There was no question but 
that a crime of the grade of felony had been committed, and 
the defendants were not required to wait until they had 
secured proof of plaintiff's guilt beyond a reasonable doubt 
before causing his arrest. It was sufficient if they had prob - 
able cause to believe in good faith that plaintiff was the man, 
even though in point of fact he was not, and eventually it 
should be shown that a mistake had been made. The re- 
sponsibility for a false arrest is not determined by the sub- 
sequent discharge or acquittal of the accused, but by the 
existence or non-existence at the time of reasonable grounds 
of suspicion supported by circumstances suJBSciently strong 
in themselves to warrant a cautious man in his belief that 
the person accused is guilty of the offence charged (An- 
derson V. How, 116 N. Y., 336). The prosecutor may act 
upon appearances, and if the apparent facts are such that a 
discreet and prudent person would be led to the belief that 
the accused had committed a crime he will not be liable for 
a false arrest, even though the accused be innocent (Clark v. 
Palmer, 116 App. Div., 117). In view of the plaintiff's dis- 
charge by the magistrate his innocence must be presumed, 
but it does not impinge on that presumption to rule that 
the weight of evidence and the instructions as to probable 
cause were either ignored or misunderstood by the jury. On 
the trial a witness swore that he was employed by the plain ^ 
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tiff to present the forged order, that on it he procured the 
silk and delivered it to plaintiff. While this would not be 
controlling on the question of the existence of probable cause 
at the time of the arrest, it was nevertheless a circumstance 
to be considered in relation thereto. That the defendants 
acted only after investigation, and then with prudence, and 
were justified in believing that they had probable cause in 
making the accusation was clearly sustained by the weight 
of evidence, and the verdict against it should be set aside. 



SCHEY V. SCHEY. 

Supreme Court, Special Term, March, 1908. 

Tmst— Suspension o! the Power of Alienation. 

When a testator attempts to leave his property in trust and it may 
through the happening of certain contingencies be in trust for a 
period longer than two lives in being, such a trust is invalid as 
there is a possibility of an unlawful suspension of the power of 
alienation and the testator dies intestate as to the property which 
he attempts to so dispose of. 

O* Gorman, J. — The testator was survived by his wife 
and five children, three daughters and two sons, and left his 
property in trust to be divided into five equal parts, one to 
be held for each of his children. The will provides thst the 
income of each share is to be paid to the beneficiary thereof 
for life, except that one -half of the principal of the share 
is to be paid to the son for whom it is intended when he 
arrives at the age of twenty -five years, and the balance when 
he becomes thirty years of age, and in the event that his 
death occur before he attains the designated age, distribution 
of such share is to be made among his issue, if any, and in 
default of issue, the share shall be divided into four equal 
subshares, to be held in trust for each of the surviving chil- 
dren of the testator '* for the same uses and subject to the 
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same conditions*' as the original share of such surviving 
child is held. The trusts created for the benefit of the tes- 
tator^s three daughters are similar to the trusts created for 
the sons, except that upon the marriage of a daughter before 
arriving at the age of twenty -five years, one -half of the 
principal of the share intended for such child shall then be - 
come payable, instead of upon her reaching the age of twenty - 
five years. It is clear that these trusts are invalid and void 
for the reason that the power of alienation is suspended for 
more than two lives in being. The trust not only is in- 
tended to continue for the first life, but may continue for a 
second life, and, in certain contingencies, for a third, fourth 
and fifth life. A mere possibility of the unlawful suspen- 
sion of the power of alienation or absolute ownership is 
sufficient to invalidate such trusts (Herzog v. Title Guar. 
& Trust Co., 177 N. Y., 99; Ward v. Ward, 105 N. Y., 
70). If each of the subshares were to vest upon the ter- 
mination of the second life the disposition would be valid. 
Such a case is Vanderpool against Loew (112 N. Y., 167), 
but here it is expressly provided that the share of a deceased 
child shall, after subdivision, be held in trust, not to vest 
upon the end of the second life, but to be held precisely as 
the original five parts are held. Thus, if one child died 
before twenty -five without issue, his one -fifth share would 
be divi4ed into four subshares of one -twentieth each, and 
each of such subshares held in trust for the benefit of one 
of the surviving children. Upon the death of a second 
child before twenty-five, and without issue, which would 
be the end of the second life, his original one -fifth part, 
together with the one -twentieth derived from his deceased 
br<;>ther, making in all five -twentieths, would be again 
subdivided into three subshares, and instead of vesting 
immediately in the three surviving children, which would 
make a valid scheme, would still be held under the terms and 
limitations of the original trust. Under the plan of the tes- 
tator, the fund might not be released from the trust till the 
death of the last of the five children. The case is, there- 
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fore, within the statutory prohibition against the suspension 
of the absolute ownership and power of disposition. The 
trust estates attempted to be created being void and non - 
enforcible, it follows that the testator died intestate as to the 
property which he thereby attempted to dispose of. Ordered 
accordingly. 



HUNT z/. SHEARER. 

City Court, Special Term, March, 1909. 

Supplementary Proceedings— Servioe of Order. 

Where in supplementary proceedings the judgment debtor has been 
served with an order to appear and be examined, made by a Jus- 
tice of the City Court » he must obey, although he does not live in 
New York City. 

FiNEWTE, J.— The defendant and judgment debtor urges 
that he may not be ordered by a justice of this court to ap- 
pear for examination, as he is a resident of I/)werre, West- 
chester County. This contention is without foundation, as 
the order may be served in any part of this State when made 
by a Justice of the City Court (sec. 338, subdiv. 4, Code of 
Civil Pro. ; Matter of Suppl. Proceedings, Deane v. Sire, 48 
Misc., 606). Motion must therefore be denied, the judg- 
ment debtor to appear and submit to examination on the day 
and at the time specified in the order for his examination. 



ROOSEVELT v. NEW YORK EL. RR. et aL 
Supreme Court, Special Term, March, 1908, 

Legislative grant— Violation thereof. 

When it is shown that defendant obtained from the legislature the 
right to build and maintain an elevated structure with two tracks on it 
across plaintiff's premises, but nothing was said in the grant as to 
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building a third track. When this has been done plaintiff can 
recover damages, as the terms of the original grant have been 
violated. 

Davis, J.— This action was begun August 21, 1902, and 
was brought to restrain the defendant from operating and 
maintaining an elevated railroad in front of the plaintiff's 
premises, Nos. 29, 31, 33 and 35 Ninth Avenue, Borough of 
Manhattan, New York City, and to recover damages alleged 
to have been suffered by plaintiffs by the trespassing upon 
and the appropriating of the easements appurtenant to the 
plaintiff's premises on Ninth Avenue, in the constructing, 
maintaining and operating of a three -track elevated railroad 
by defendant. It appears that an elevated railroad with two 
tracks, one on each side of Ninth Avenue, with an open 
space between the tracks, was erected, maintained and oper- 
ated in May, 1880. In 1897 a third track was erected be- 
tween the original two tracks. This third track was used 
for exp];ess trains. The defendant claims that as the two 
tracks erected in 1880 had been continuously used for a period 
of over twenty years prior to the commencement of this 
action in August, 1902, it has acquired an absolute right by 
prescription to use the same without any liability to plaintiff 
in this action, and that the only damages, if any, the plaintiff 
can recover in this action are those suffered by reason of the 
construction, maintenance and use of the third track since 
1897. Defendant's entry and user began in 1880, and were 
made under legislative enactments and not under a general 
claimoftitle(Hindleyv. Railway Co., 185 N. Y. 335, 350). 
This appears from defendant's answer. Therefore these 
legislative acts, being the origin of defendant's user, deter- 
mine the nature of the entry and the extent of the user. 
And it must be held that nothing was claimed by the de- 
fendants beyond and outside of this definite legislative grant. 
The right derived from user can never outrun or exceed 
the user in which it had its origin " (A. B. N. Co. v. Rail- 
way Co. , 129 N. Y. , 252 , 266) . Briefly, then, the defendants 
received legislative authority to construct, maintain and 
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operate for public use and conveyance of persons and prop - 
erty an elevated railway of two tracks along Ninth Ayenue 
on the opposite sides thereof and in front of plaintiff *s prem- 
ises, and each of said tracks was not to exceed five feet 
in width between the centre of the rails. The right to use 
the open space between these tracks for a middle track was 
not included in this grant (Anchincloss v. Railway Co., 69 
A. D., 63, 66, 74). The extent of defendant's user being 
thus fixed it remains to determine whether the construction 
of the third track in 1897 was such an interruption of that 
use as to prevent the acquiring by prescription of a title to 
plaintiff's easement before the bringing of this action in 1902. 
The two original tracks had been in use about seven- 
teen years before the third track was built. During that 
period and from time to time various additions had been 
made to these tracks in the way of platforms, switches and 
side pathways. Then the third track was built between the 
two outside tracks. The outside tracks helped to support 
this third track, which then became an integral part of a 
single structure composed of these three tracks, and thus 
the defendants were enabled to run more trains and carry 
more passengers on the original tracks than was possible be- 
fore the third track came into use. The user here was mate - 
rially changed in the seventeenth year after entry by enlarg- 
ing the structure to one of three tracks. Thus the burden 
upon the servient estate was materially increased before the 
expiration of twenty years. Defendant's right by prescrip- 
tion depends, among other things, upon the acquiescence 
of the owner of the easement in defendant's appropriation 
of it. In the case at bar it may be admitted that there was 
such acquiescence in the use of the two tracks without the 
third track for seventeen years, but such acquiescence can- 
not be availed of to cover the use of the two tracks increased 
in weight, size and traffic capacity by a third track (A. B. 
N. Co. V. N. Y. El. RR. et al., 129 N. Y., 252). At the 
completion of this third track the structure should be regarded 
as a whole, whose effect upon plaintiff's easement it would 
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be quite impracticable to dissect (lyahr v. Met. El. RR., 
104 N. Y., 268, 295). The defendants cite the case of 
Hindley v. Man. R'y (185 N. Y., 335) as authority for the 
claim that the prescriptive right acquired by the defendants 
was not affected by the fact that during the period of adverse 
user a third track was constructed upon the original struc- 
ture, and that trains were run upon this track. But that 
case differs from the one at bar. The question of a third 
track was not involved there, nor was defendant's user in- 
terrupted during the twenty years. It does not support de- 
fendant's contention. Nor is the Lewis case authority for 
defendant's claim (162 N. Y., 202, 203). In that case the 
structure was a viaduct of masonry 56 feet wide and 7 feet 
high, and had been used, every foot of it, by the railroad 
company uninterruptedly from 1873 to 1894. In the case 
at bar the structure claimed to have been used for twenty 
years is a metal structure of two tracks separated from each 
other by a wide open space which had never been used or 
occupied by the defendants. As already stated, the extent 
of defendant's user is determined by the terms of the leg- 
islative grant, and these terms do not include the open space 
between the two original tracks now occupied by the third 
track. In the Anchincloss case (69 A. D., 63, 70) Justice 
Ingraham writes that * * there is no provision in the Act of 
1867 which authorizes the construction or maintenance of a 
third track, or the appropriation or occupation of any por- 
tion of the street, except so far as was necessary to construct 
two tracks, one upon each side of the street, and the turn- 
outs or connecting tracks between the two tracks authorized 
by section 5. * * * We have, therefore, an act by which 
a railroad company is authorized to erect in certain streets 
of the City of New York a track upon each side of the street 
limiting the right of the company to the erection of two 
tracks, with no authority to construct in the street a third 
track. ' ' Keeping in mind the difference between the using 
of this solid viaduct of masony for railroad traffic and the 
use of these two elevated tracks, with no user of the space 
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between, we can understand how certain language of the 
Lewis case (p. 224) applies to the viaduct, but not to the 
span between the two tracks of the elevated roads. Re- 
ferring to the viaduct the court says : ' * She could claim no 
damages on account of any new structure erected in the 
same place within the same lines and for the same 
purpose, which inflicted no more injury upon her property 
than the old. ' ' But this third track is not * * erected in the 
same place within the same lines ' ' as the two original tracks. 
I have examined the Conabeer case (156 N. Y., 474), cited 
by defendant, and have failed to find therein any authority 
for holding that the building of this third elevated track 
during the period of adverse user in the year 1897 did not 
affect the defendant's claim of title by prescription. I think 
that the building of this third track operated as an effective 
interruption of defendant's original user and defeated the 
claim of prescriptive right. Fee damage is $30,000, and 
rental damage $1,800 yearly. Findings passed upon. 



LYNCH V, McCABE. 

Supreme Court, Special Term, March, 1908. 

New Trial— GostB. 

Where a new trial has been granted the payment of costs will not 
be unposed as a condition thereof. 

Dayton, J.— Having held that plaintiff was entitled to a 
new trial upon newly discovered evidence, the imposition 
of the payment of costs as a condition of such new trial would 
inflict a penalty for the exercise of that right (Smith v. City 
of N. Y., 55 A. D., 90; Duffy v. City of N. Y., 105 N. Y. 
Supp.,68). Plaintiff's proposed order signed, with stay. 
Case settled, 
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Estate of SUSAN A. R. MOSES.* 

Surrogate's Courts Kings County. 

Wills— Typewritten. 

The making of a will in typewriting is to be condemned as a general 
practice, for the possibility of alterations being made therein is 
greatly increased. 

Ketcham, S. — The validity of the will propounded is at- 
tacked upon the ground that several alterations appear upon 
its face. While the question thus raised is easy to deter- 
mine upon the proofs in this case it could not have arisen 
if the will had been written by hand. The practice of making 
wills in typewriting is to be condemned, and it should be 
the care of every attorney to avoid it personally and to dis- 
courage it in others. Upon the motion made at the close of 
the proponent's case to exclude the will from probate, it can 
only be determined whether the evidence considered most 
favorably to the party producing it tends to establish the 
facts necessary to probate. It abundantly appears against 
any presumption which may be indulged to the contrary that 
the alterations now apparent upon the instrument were all 
made before execution and were all recognized and approved 
by the testatrix before execution. The motion is denied 
and the cause may proceed upon the adjourned day. 



MYRUP V. FRIEDMAN. 

Supreme Court y Special Term, Kings County ^ March y 1908. 

Trade-mark— Statutory regnilations as to use. 

Under Sections 15 and 16 of the Labor Law one must not use as a 
trade-mark any device which would be a * 'colorable imitation" of a 
trade -mark used by another person in the same line of business. 

Crane, J. — The Bakery and Confectionery Workers' 
International Union of America is a labor organization in 

['l^ For a further discussion of this important subject see editorials in the N. Y, 
I^w Journal of March 18th and 21st, 1908.— Ed.] 
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existence since 1890. Having adopted a label for use in 
union made products, it amended the device in December, 
1903, adopting the label shown by the exhibits used in this 
motion. The law (lyabor Law, sees. 15 and 16) was fully 
complied with, and the organization became entitled to the 
privilege and protection of its provisions. For instance, 
the law gave it a greater privilege than could have been ob - 
tained under the common law trade -mark decisions. Under 
the latter the use of a similar design or device by another 
would only be enjoined when the public were likely to be 
deceived thereby and the resemblance was such as to de- 
ceive a purchaser of ordinary caution (Colman v. Crump, 
70 N. Y. , 573) . But by the Labor Law the use of a color- 
able imitation of the device adopted is prohibited, even 
though by the use of other words or names the public 
would not be deceived in believing that the products were 
union made. That is, the labor organization is entitled to 
the exclusive use of the label or device on all products of 
that nature which its members make, and others cannot 
use colorable imitations, even though associated with dis- 
tinguishing words or names. The defendant for two and 
a half years has used a label, also exhibited in the mo- 
tion papers, which it is claimed is a colorable imitation 
of the labor union's device and to enjoin the use of which 
this motion is made. It is true that one has the words 
. ** union made *' printed by the side of the device, and the 
other **pure rye bread, M. Friedman, 104 Boerum Place, 
Brooklyn, N. Y.,'' but the sole question, I believe, under 
the above statute is whether the device is a ** colorable im- 
itation," and not exclusively whether the public will be 
deceived. If we closely compare the figures and parts of 
these two labels it would be absurd to say that they are 
alike and cannot be distinguished, or even resemble each 
other, but when taken as a whole, at the distance a purchaser 
would usually be from displayed goods, the devices, by 
reason of position, shape, size and general appearance are 
so alike that one may fairly be said to be a colorable im- 
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itation of the other. A baker can easily find out from the 
secretary of state's ofl&ce, if not elsewhere, what the labor 
union device is, and there can be no reason whatever why 
he should not adopt for his own a shape or symbol so unlike 
as to cause no question. If he were the first to use the 
device, and the labor union subsequently adopted one 
similar, a very different question would arise. I cannot 
possibly see what harm can come to the defendant's business, 
as she uses her name on her labels, from changing the de- 
vices so as to do away with the casual or general resemblance 
to that of the plaintiff's organization. Certainly there are 
emblems enough to go around to every individual baker, 
and room sufficient for defendant and her business without 
clashing over the resemblance of labels. There is no rea- 
son to believe that defendant sought to imitate the union 
label, and there is no proof of any attempt to deceive trade 
on her part, but that does not affect the question. Her 
label or device, confining my statement to the symbol, is 
like the plaintiff's in appearance, at a casual glance, and 
I think she should change it. Motion granted. No costs. 



CITIZENS' CENTRAL NATIONAL BANK v. NEW 
AMSTERDAM NATIONAL BANK. 

Supreme Court, Trial Term, March, 1908, 

Clearing House Rules— Interpretation thereof. 

Where a person is a depositor in a bank, which is a member of the 
Clearing House, his rights are not affected by the rules of the 
Clearing House, so that an enforcement of them would tend to 
work a forfeiture. 

Platzek, J. — The plaintiff and defendant banks are both 
members of the New York Clearing House Association. 
On December 6, 1907, the defendant presented for payment 
through the Clearing House a check for $2,000 drawn by 
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Alfred Epstein on the plaintiff, dated December 5, 1907, 
payable to the order of the Aster Company and indorsed by 
the Aster Company. This check was .paid by the plaintiff 
in settling its balances with the Clearing House in the usual 
course. On December 6, 1907, and for about a week thereto - 
fore and since, Alfred Epstein had on deposit with the plain- 
tiff only $143 . 73 . Between five and twelve minutes after three 
o'clock on December 6, 1907, the plaintiff returned this 
check to the defendant and demanded the repayment of the 
money paid through the Clearing House, which was refused 
on the ground that the demand for payment was made too 
late. No other cause or reason was stated. The Clearing 
House Association is a voluntary association of banks of the 
City of New York, and only deals with balances between 
its members. Its object is '*the effecting at one place of the 
daily exchanges between the several associated banks and 
the payment at the same place of the balances resulting from 
such exchanges* '(sec. 2 of the Constitution). Section 15 
of the Clearing House Rules prescribes that '*all checks, 
notes, drafts or other items in the exchanges, returned as 
* not good ' or mis -sent shall be returned the same day di- 
rectly to the bank from whom they were received, and the 
said bank shall immediately refund to the ba^ik returning the 
same the amount which it had received through the Clearing 
House for the said checks y drafts ^ notes or other items so re- 
turned to it, in specie or legal tender notes, ' ' Rule 1 of the 
rules relating to return of checks and reclamations for errors 
is as follows: **lst. Return of checks, drafts, &c., for in- 
formality, not good, mis -sent, guarantee of indorsement 
or for any other cause, should be made before three o'clock 
of the same day.'* The Constitution and rules of the Clear- 
ing House create a contractual relation between the members 
of the association, and only members are bound by same. 
Non- members are in nowise affected, and have no remedy 
against any member of the association for a breach of its rules. 
The rights of a depositor in a member bank are not affected 
by the Cleaning House Rules (Morse on Banks and Banking, 



64 CURRENT COURt DECISIONS. 

Citizens' Central National Bank v. New Amsterdam National Bank. 

3d ed., sec. 351 ; Merchants' Bank v. Nat. Bank of the Com- 
monwealth, 139 Mass., 514; Overman v. Hoboken City 
Bank, 30 N. J. Law, 61). The contention of the plaintiff is 
that the payment made through the Clearing House is not 
final, but tentative; that the purpose of rule 1 that checks 
** not good '' should be returned before three o'clock of the 
same day merely fixes the time at which a member bank may 
assume that a check presented by it was good in order that 
it may pay out the proceeds to the depositor. The defend- 
ant insists that payment under the rules until three o'clock 
is revocable, but at three o'clock it becomes absolute and 
irrevocable. If not revoked within said time it becomes ab- 
solute. The record does not disclose that the defendant act- 
ually paid out the proceeds of the check because of the failure 
of plaintiff to present it before three o'clock. The payment 
through the Clearing House cannot be treated as voluntary, 
with full knowledge of all the facts (O'Brien v. Grant, 146 
New York, 163 ; Mt. Morris Bank v. Twenty -third St. Bank, 
172 N. Y., 244). The check was not extinguished by this 
payment, nor was the indoser thereon discharged. It was 
within the power of the defendant bank to protect itself after 
three o'clock of that day by protesting the check. The plain - 
tifi bank stood helpless in that regard. If the defendant had 
repaid the amount of the check at ten or twelve minutes past 
three o'clock it would have been in no worse position to- 
wards the maker and indorser than it was at three o'clock. 
There is no evidence of any change of position of the defend- 
ant. The interpretation of the rule invoked by the defend- 
ant would work a forfeiture of the plaintiff's property, even 
though a delay of ten or twelve minutes did not release either 
the maker or indorser of the check. The law does not favor 
forfeitures . The maker of the check was not released ( Craw - 
ford's Annotated Negotiable Instruments I^aw, sec. 322 ; 
Bushv. Barrett, 82 N. Y., 400). The presentment of the 
check after business hours on December 6, 1907, was suffi- 
cient to hold the indorser (Salt Springs Nat. Bank v. Burton 
58 N. Y., 430). While the particular qtcestions raised in 
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Ikts action as to the force ^ effect and- limitation of the New York 
Clearing House rules have not been passed upmi in this state 
directly, very analogous rules have been considered and de- 
cided at least twice in the Supreme Judicial Court of Massa- 
chusetts. The basis for and the reasons stated by the courts 
in Massachusetts for its determination are logical, sound and 
just. In the case of the Merchants' National Bank v. Na- 
tional Eagle Bank (101 Mass. , 281) the court bases its decis- 
ion on the ground that an error such as is under considera- 
tion may be corrected when discovered if it places the party 
to whom the check was returned in no worse condition than 
it would have been in if it had been returned within the time 
provided. The court in that case construed a rule somewhat 
similar to the one of the New York Clearing House, which 
requires that checks which were found not good should be 
returned at a certain hour of the day on which they were 
received from the Clearing House. In that case the plaintiff 
attempted within the requisite time to comply with the rules 
and sent its messenger to the defendant bank with a check, 
who went to the wrong address and had to return for further 
instructions, causing a delay of a few moments. Colt, J., 
writing for the court, said: ** The manifest purpose of the 
provision is to fix a time at which the creditor bank may be 
authorized to treat the check as paid and be able to regulate 
with safety its relations to other parties. We cannot adopt 
the theory that the failure to present a bad check before the 
time named to the bank sending it through the Clearing 
House works an absolute forfeiture, and is in itself a per- 
fect bar to any action to recover the amount of such check. 
The whole arrangement in all its provisions and declared 
purposes is to be construed together. And the law will not 
construe any portion so as to subject the parties to a penalty or 
forfeiture of their rights where other reasonable interpreta- 
tion can be given which will give effect and consistency to the 
whole. The parties have in terms affixed no penalty or for- 
feiture to the stipulation under consideration, and a failure 
to comply with its terms must leave the parties in the same 
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position and precisely as they would stand when a payment 
is made under a mistake of fact in the ordinary way '* (also 
see Merchants' Bank v. Bank of the Commonwealth, 139 
Mass., 513; Northampton Nat. Bank v. Smith, 169 Mass., 
281 ; Watson on Clearing House Law, p. 45) . In Preston v. 
Canadian Bank of Commerce (23 Fed. Rep., 179) Blodgett, 
D. J. (District Court), sustains the strict rule of construc- 
tion invoked by the defendant Watson in his treatise on the 
Clearing House Law, approving the Massachusetts cases and 
disapproving the Preston case, saying: ** In the absence of 
a very explicit provision to the contrary the rule should be 
held only to fix an hour at which the banks sending the 
checks to the Clearing House are warranted in treating them 
as paid in their dealings with their depositors or others. This 
seems a sufficient object and accomplishment for the rule. 
The strict construction contended for in the Federal case 
cited (Preston case) tends too much to the infliction of a 
penalty, a result not favored by the law.'* Judgment 
directed for the plaintiff for $2,000, with interest from De- 
-cember 6, 1907, with costs. 



Estate; of MARGARET MCCARTHY. 

Surrogate's Court, Kings County, April, 1908. 

Wills— Formalities in execution thereof. 

When it appears from a paper purporting to be the last will and tes- 
tament of decedent that in all respects it is valid, the fact that in the 
execution thereof a seal was omitted, will not ajffect the legality of 
the instrument. 

Ketcham, S. — The will propounded recites in its testi- 
monium clause that a seal is thereunto aflGixed, and there 
is no seal on the instrument. The will is upon a printed 
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blank, and between the paragraph disposing of the estate and 
the clause appointing the executor there is a blank space of a 
page and a half. A person who was not a lawyer drew the 
will and presided over its execution and publication. From 
the absence of the seal and the presence of the blank space 
the contestant seeks to have the inference drawn that the 
decedent paused in the testamentary act and left it in- 
complete. The testimony of both witnesses leaves no room 
for doubt that the will was duly signed, published and attest- 
ed. Whatever might be the suggestion if the will was drawn 
by a lawyer and was found to lack a seal, the existence of 
which was recited, the only meaning to be derived from 
the same circumstances in this case is that the will was made 
under the supervision of one who was devoid of the skill, 
experience and intelligence which the transaction required, 
and that the seal was forgotten or disregarded both by the 
testatrix and her equally ignorant adviser. The blind lead- 
ing the blind ; neither of them knew enough to understand 
that the will needed the seal which it recited, and it is im- 
possible to find any conscious or deliberate withholding of 
a ceremony where its nature and necessity were unknown. 
By the meddling of one unfit for the duty which he as- 
sumed, the parties interested in this estate have been sub- 
jected to the serious expense of a contest and another case is 
added to a long and shameful record. Estates are despoiled 
of many thousand of dollars every year and are in fact divert- 
ed from their owners at the time of their greatest need be- 
cause the purblind parsimony of testators and the assurance 
of real estate agents, notary publics and other ' * rash and in- 
considerate voluntaries '' have joined in the production of 
wills so doubtful in the circumstances of their execution or 
in the weird phrases of theircomposition that litigation, with 
all its waste and bitterness, is made certain. As to the 
blank space, which in its extent exceeds the testamentary 
area of this will, it can only be said that the temptation to 
fraud thus tendered has happily been resisted and the in- 
strument is saved by the accident of honesty. The mere 
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gap in the will, without evidence that it was put to its natural 
and obvious use, cannot avoid it. Despite the lack of the 
seal there is enough to show that the will was amply solem- 
nized and published, and despite the void in the middle of 
it there is not enough to destroy it. Probate is granted. 



Contested Will of SARA M. REINS. 

Surrogate's Court, New York County, April, 1908, 

Probate of Will— Not affected by reference to extraneons paper. 

When a will is offered for probate, and the probate thereof is con- 
tested on the ground that the will referred to, and sought to incor- 
porate into it, an extraneous paper which was not properly executed 
as a testamentary paper, such objections will be overruled and pro- 
bate allowed. 

Thomas, S.— The evidence establishes that the paper pro - 
pounded for probate was duly executed as a will on June 21, 
1897. By it the testatrix bequeaths to George A. Woodruff 
and Charles Woodruff all of her estate, subject to an excep- 
tion expressed as follows: ** Excepting, however, I give 
and bequeath unto mj- friends named in the annexed list, 
bearing date June 21, 1897, and signed by myself, the sev- 
eral articles of personal property in the said list as set forth. * ' 
This is followed by a paragraph appointing an executor. 
It appears that the list referred to in this paper was not 
physically annexed to it, nor was it filed for probate with it. 
In pursuance of an order procured by the contestant the 
proponent subsequently filed a memorandum book which 
had been found in an envelope with the will in the safe de- 
posit box of the deceased. This book, with its contents, 
was admitted in evidence, and is stated by the proponent to 
be the list referred to in the will. It is dated on the day 
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of the execution of the propounded paper, is wholly in the 
handwriting of the deceased and bears her unattested sig- 
nature. The proponent does not ask for the probate of this 
list or memorandum, nor, being unattested and of a testa- 
mentary nature, could it be admitted to probate. The con- 
testant, however, argues that probate must also be denied 
to the duly executed paper because, as he insists, it is not 
the whole will of the testatrix. In none of the cases cited 
nor in any case that I am acquainted with has probate been 
refused to a paper properly executed as a will merely be- 
cause it referred to and attempted to incorporate a distinct 
and separate paper not so executed. In Matter of Sander- 
son (9 Misc., 574), a case very similar in its facts to the 
case at bar, the Surrogate of Orleans County granted probate 
to a duly executed paper while denying it to one imperfectly 
executed, which was referred to therein and was intended 
by the testatrix to supplement and complete the duly ex- 
ecuted paper. His decision is in harmony with the case 
of Thompson V. Quimby (2 Bradf. 449 aff^d 21 Barb., 107), 
and with the more recent case of Matter of Emmons (110 
App. Div., 701). The effect of references in wills to ex- 
traneous papers was considered in Booth v. Baptist Church 
(126 N. Y., 215, 247), which was an action for the con- 
struction of a will, and it was held that a paper referred to 
in the will could not be treated as incorporated therein be- 
cause, though testamentary in character, it was not executed 
as a will. The will in that case disposed of a very large 
estate, while the extraneous paper concerned a legacy of 
only $10,000. No expression contained in the opinion lends 
the slightest support to the argument of the contestant now 
under consideration, and it is scarcely conceivable that the 
court which delivered that opinion would have sustained 
an objection to the probate of the will then before it on the 
ground in question. The paper propounded as a will is 
entitled to probate. I will find as a fact that the memo- 
randum book admitted in evidence is the list referred to 
therein, but without passing upon its force or effect. Costs 
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of the proponent, including one copy of the minutes, will 
be paid out of the estate. Tax costs and settle findings 
and decree on notice. 



KUTNER V. HODNETT. 

Supreme Court, Neiv York County, Special Term, 
April, 1908, 

Service of civil process— Non-resident Attorney. 

A non-resident attorney while in this state on business for a client, 
can lawfully be served with a civil process. 

Hendrick, J. — I find no case in which it is held that the 
immunity from service of a summons enjoyed by a non- 
resident party or witness while in this State in attendance 
on the litigation in which he is such party or witness extends 
to an attorney at law of another State who voluntarily and 
in pursuance of his business as such attorney comes into 
this State to conduct a litigation on behalf of a client. The 
only non-residents who appear to be exempt from service 
while attending court in this State are necessary or interested 
parties, suitors, witnesses or creditors in bankruptcy. The 
reason for the exemption of such persons, viz., the promo- 
tion of the due and eflScient administration of justice, fails 
when it is sought to be applied to foreign attorneys at law, 
and to extend the rule to them would enable foreign attor- 
neys to practice law constantly in this State, and, at the 
same time, extend to them immunity from the process of 
the courts of this State. Motion for reargument granted 
and motion to set aside service of the summons denied. 
Settle order on notice. 
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Matter of BURNHAM. 

Supreme Court, New York County, Special Term, 
April, 1908. 

Disbannent of Attorney— Liability for money received before. 

An attorney is liable to his client for any money received by him as 
a retainer, when it was agreed that part of said retainer was to be 
returned, should further service not be necessary, although he may 
subsequently be disbarred from practice in the courts of this State. 

Hendrick, J.— This is an application by Edward M. 
Burnham for an order requiring Micheal O' Sullivan to pay 
over certain moneys received by him as the attorney and 
counselor at law of the applicant. It is alleged that on or 
about the 19th day of November, 1907, in the Second 
Magistrate's Court in the Borough of Manhattan, the said 
Burnham was charged by one William J. Allingham with a 
criminal offense; that thereafter the respondent in this pro- 
ceeding, Michael O'SuUivan, who was an attorney and 
counselor at law, and at that time duly admitted to practice 
in all courts of the State of New York (but against whom 
there has since been an order or judgment of the court dis- 
barring him) , was retained by said Burnham to conduct his 
defense. The attorney received from the petitioner, in 
pursuance of said retainer, the sum of $300 ; of which he 
was entitled to retain the sum of $100 for his services in 
the above mentioned criminal proceeding in the Magistrate's 
Court. He agreed to return to Burnham, his client, the 
balance of said sum deposited with him, viz., $200, if no 
indictment and trial in the Court of General Sessions fol- 
lowed the proceedings in the Magistrate's Court. No in- 
dictment was found and no trial was had in the Court of Gen - 
eral Sessions. Of said $200 he has returned $125, and there 
is still due to his client $75, for the return of which demand 
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has been duly made. In his answering afl&davit the attorney 
alleges that at the time of his retainer to appear as attorney 
{or Burnham it was agreed between them that he should be 
paid the sum of $300 for the services rendered in the 
Magistrate's Court and for services on the trial in the Court 
of General Sessions, should said Burnham be indicted by 
the grand jury and tried in said Court of General Sessions. 
The attorney, while alleging that it is not true that he was 
bound to return the sum of $200 for any reason whatever, 
states that he did, as a matter of fact, return the sum of 
$125, the reason given by him for such return being that it 
was not necessary for him to appear upon a trial in the 
General Sessions, as the grand jury failed to indict Burn- 
ham. I have no difficulty in determining that the $200 
were paid to the attorney for services to be rendered if 
necessary in the trial in General Sessions, and that he was 
to return said sum to his client in case his services were 
not necessary on such trial. Recognizing this obligation, 
he has returned $125, and he now has in his possession $75 
which should be returned to his client. The attorney in 
his affidavit further states: ** I also further beg to state to 
this court, that I had not been disbarred from the practice 
as an attorney and counselor at law of this State before the 
proceedings of the said Burnham had terminated, and that 
I was disbarred on or about the 10th day of March, 1908. 
In view of the foregoing facts, and for the reason that I was 
at all times willing to perform my agreement with the said 
Burnham, and for the additional reason that at the present 
time I am no longer an officer of this court or a member of 
the Bar of the State of New York, I respectfully submit to 
this court that it is not proper to bring me before this tribunal 
in a summary manner, and that such a proceeding would 
only be proper were the attorney still an attorney and coun - 
selor at law practicing his profession, and I therefore ask 
that the proceeding herein be dismissed, and if there are any 
rights, as claimed by the plaintiff herein, that the same be 
presented in the proper manner and according to law." 
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The respondent thus questions the right of the court to pro- 
ceed against him in a summary manner, because since the 
commission of the act complained of he has been disbarred 
and is no longer an ofi&cer of this court. The summary 
jurisdiction of the court is based upon the fact that attorneys 
are ofl&cers of the court. There is an inherent power resid- 
ing in the court which will reach and punish offenses by 
attorneys arising from dishonest practices and from profes- 
sional misconduct generally. The objection of the relator that 
he is no longer an officer of the court and therefore that the 
summary jurisdiction of the court does not extend to him is 
novels and little authority can be found on the question raised. 
On principle, however, I believe that the jurisdiction of the 
court remains, after disbarment, over a person who has once 
been an officer of the court, in relation to any misconduct of 
such person during the time when he was such attorney. I 
do not think the respondent should be heard to urge his own 
wrongdoing, by reason of which he was removed from his 
honorable position as an attorney and counselor at law of 
this State, to shield himself from a wrong done a client 
while he was such attorney and counselor. To allow a dis- 
barred attorney to plead his own misconduct in such a case 
is against public policy and might easily lead to gross frauds 
by dishonest lawyers. I think the proper rule to be that 
a lawyer is subject to the summary jurisdiction of the court 
in relation to all of his actions performed while a member of 
the Bar, whether or not at the time such summary juris- 
diction is invoked to redress a wrong committed by him he 
be an attorney or counselor in fact. If he was an attorney 
and counselor at law when the act complained of was done, 
even though he subsequently has been disbarred or has 
voluntarily caused his name to be stricken from the roll of 
attorneys and counselors, he is within the summary juris- 
diction of the court in relation to such act. The specific 
question raised has seldom or never been before the courts 
either in this country or in England, probably for the reason 
that it requires an exceptional audacity to advance the 
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plea offered in this case. Weeks on Attorneys (sec. 77) 
states that * * one who has once been an attorney remains 
liable to the summary jurisdiction of the court for his con- 
duct whilst he was an attorney, although he may have taken 
his name off the roll and ceased to he one." In support of 
this statementtheauthor cites Scott V. Van Alstine (9 Johns., 
216) and Cole v. McClellan (4 Hill, 60). These cases 
fail to support the author's statement. The former was an 
action of assumpsit commenced by bill against defendant as 
one of the attorneys of the court in the usual form. The 
defendant pleaded that at the time of the filing of the bill 
against him he was not one of the attorneys of the court 
acting or practicing as such, but had for more than three 
years preceding the filing of the bill pursued the business 
of a farmer, and had not during all that time attended the 
court as an attorney or practiced as such, and was not bound 
by custom to answer to a bill filed against him as an attorney. 
On a general demurrer to the plea it was held that an 
attorney being defendant cannot by plea waive or destroy 
his privilege, because, the court says: **The privilege is 
allowed him not for his own sake, but for the sake of the 
court and the suitors in it." In that case the attorney had 
simply ceased to practice in the court. His name still re- 
mained upon the roll, and he could have at any time returned 
to practice if he had so desired, and judgment was for the 
plaintiff. The latter case cited by the author (Cole v. 
McClellan) has no bearing upon the question raised. The 
only case which, in the absence of briefs, I have been able to 
find bearing upon the question here involved is that of Simes 
V. Gibbs, which was decided in the Queen's Bench in 1838 
(1 W. W. & H., 40). That was an application against an 
attorney for misconduct in allowing a defendant to be sued 
contrary to an agreement entered into after an action had been 
concluded. It was objected on the return of the rule calling 
on the plaintiff's attorney, Humphrey, to show cause why he 
should not deliver up to the defendant a promissory note 
dated in August, 1831 ; that it did not appear that Humphrey 
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was at the time an attorney of the court, * * and that although 
it was stated that he had acted as the attorney in the original 
cause, yet it having been in the year 1831, he might, con- 
sistently with that fact, have now ceased to be an attorney. ' ' 
The court said : * ' I am of the opinion that if a person is once 
an attorney on the roll he cannot by any act whatever get rid 
of his liability to the summary jurisdiction of the court for 
anything that he may have done while he was on the roll 
for attorneys.'' The motion for an order directing said 
Michael O'SuUivan to pay over to the applicant the sum of $75 
received by him as an attorney and counselor at law is 
granted. Settled order on notice. 



Matter of McCONNON INFANTS. 

Surrogate's Courts New York County^ Aprils 1908, 

Guardian— When change of gaardiansMp allowed. 

Under section 2832 of the Code of Civil Procedure, a near relative 
may petition for a change of guardian, and where it can be shown 
that the best interests of the infant will be promoted thereby, such 
motion will be granted. 

Bkckett, S.— Section 2832 of the Code of Civil Proce- 
dure provides that the ward or any relative, upon a written 
petition setting forth the facts, may pray for a decree revoking 
letters of guardianship, either of the person or of the prop- 
erty, in certain specified cases, one of which is (in the case 
of the guardianship of the person) where the infant's wel- 
fare will be promoted by the appointment of another guard- 
ian. It appears in this matter that Mr. William Hutchinson 
was the stepfather of the two infants, he having married 
their mother after the death of their own father. In Febru- 
ary, 1908, he applied for his own appointment as the general 
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guardian of the person and estate of both of the infants, 
they being under 14 years of age. Their own father's 
name was James McConnon. He was a Catholic. His 
nearest relatives were Rose McKelvey and Ellen Tray nor, 
his sisters, also Catholics. Mrs. McKelvey and Mrs. Tray- 
nor executed the usual consent that Mr. Hutchinson should 
be appointed such general guardian, and he was so appoint- 
ed on February 18, 1908, and as far as it appears from the 
evidence before me he duly qualified as such guardian, col- 
lected the infant's moneys and properly cared for the same. 
Respecting the charges that have been made against Mr. 
Hutchinson as to his character and conduct I am not satis- 
fied from the preponderance of the evidence that the same 
have been established or proven. There is evidence in- 
dicating that he has been a good stepfather to the children, 
that he has undoubtedly aided in their support and main- 
tenance, and I dismiss the charges dnd insinuations against 
his character and conduct as not established or proven. 
He has specifically denied the same on the witness stand, 
and I believe him. At the same time he is a pronounced 
Protestant. From my observation of the witness I should 
say that one side were as determined in their Catholic as the 
other side, the guardian, is zealous in his Protestant faith. 
It has been pronounced on both sides. It has been estab- 
lished that the father of these infants, James McConnon, 
was a Catholic, bom a Catholic, lived a Catholic and died 
in the Catholic faith, and his sou, one of the infants here, 
now ten years of age, of intelligence sufficient in my judg- 
ment to comprehend the nature of an oath, has gone upon 
the witness stand and has clearly told his own life history, 
which shows me that during the life of his father and after- 
wards, even up to the time that his mother went to the hos- 
pital, which was about one year after she had married Mr. 
Hutchinson, he, the boy, attended the church of his father, 
and, indeed, was there connected as an altar boy, with the 
formal services and ceremonies of that religion, and he ex- 
presses upon the witness stand a desire to continue in the 
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church of his father. His testimony is clear and has weight 
with me, and I have also taken pains to examine him and 
his sister separate and apart from any of the parties in this pro - 
ceeding. Now, as to the aunt of these infants, Mrs. Rose 
McKelvey, the petitioner herein, she has given testimony 
which satisfies my mind that she has had experience in the 
care and nurture of children, she having practically been the 
guardian of infant children who were her nephews and nieces, 
bringing them up and caring for them for several years. It 
is true that she and Mrs. Tray nor executed consent that Mr. 
Hutchinson should be appointed general guardian, but I 
know no reason why that should be binding forever, and 
circumstances or conditions arising afterwards certainly 
would justify the institution of a proceeding to remove a 
guardian, notwithstanding the execution of such a consent. 
In making this decision I rely upon the Matter of Jacquet 
(40 Misc., 575), a case quite similar to the present matter. 
In that case also the father was a Catholic, but the mother 
of the children declared herself to be a Protestant and ex- 
pressed the wish that the children be educated in the Prot- 
estant faith. The court there held that it must decide as to 
whether its powers should be used for the rearing of the 
children under Catholic or Protestant influence, citing an 
English case as an authority that the guardian should have 
a sacred regard to the religion of the father in dealing with 
the child ; that the father has the absolute right in his lifetime 
to decide what religious education the child shall receive, and 
after his death the guardians are to follow out his wish. 
This case was decided by the Surrogate of Monroe County. 
It is very much in point here, and the surrogate said in 
conclusion : ' * Upon the preponderance of the evidence as 
presented here, principle and authority impel this court to 
commit these children to Catholic guardianship until ma- 
turity shall give to each that absolute freedom of choice of 
religious belief that his judgment and conscience approve, 
which is the birthright of his American citizenship.'* My 
attention has also been called by the attorney for the pe- 
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titioner to the Matter of Crickard (52 Misc., 63), which 
seems to lay down the same rule. I believe that welfare of 
infants is best promoted by bringing them up in the faith 
of their fathers. Accordingly I will revoke William 
Hutchinson's letters of guardianship of the person of these 
infants, and I will appoint in his place as guardian of the 
person their aunt, their father's sister, Rose McKelvey, 
upon her giving a bond in the penal sum, in the case of 
each infant, of $250. 



GOUI.D V, N. Y. N. H. & H. RR. CO. 

City Court, Trial Term, April, 1908, 

Negligence— What is necessary as proof. 

When in an action for negligence a verdict has been given plaintiff 
and it is attacked as being insufficient in law, such motion will be 
granted unless plaintiff shows that the employees of defendant were 
negligent in starting the car or that the accident was caused by de- 
fective appliances in the operation thereof. 

SCHMUCK, J. — The verdict is challenged on the ground 
that it is not sustainable in law in that the sole proof of the 
careless and negligent handling and conduct of the train 
submitted by the plaintiff was the violent jerking and sud- 
den starting. The most favorable conclusion to be drawn 
from the testimony is that the plaintiff, after accepting the 
invitation to embark, and at the instant she reached the en- 
trance to the car, the train was started so violently and sud- 
denly that she was compelled to seize hold of the frame of 
the doorway in order to maintain her upright position, and 
that the door, which was open, at the same moment as she 
took hold of the frame of the doorway, closed, injuring her 
finger. It is patent in view of the proof that plaintiff predi- 
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cates her cause of action upon the violence and suddenness 
of the starting movement of the train, and not upon the 
ground that she had not a reasonable opportunity to get 
into the car or take a seat therein. Therefore the doctrine of 
Morrow v. B'klyn Heights RR. (119 App. Div., 22) does 
not apply, for the vice of the action in the Morrow case was 
in starting the car before the passenger had reached a place 
of safety, the manner of starting or the skill used in inaug- 
urating that motion being of little moment. In consequence, 
that case, as well as the cases of Fine v. Interurban St. R'y 
(45 Misc., 588) and Pfeffer v. Buffalo R'y (4 Misc., 470, 
aff'd 144 N. Y., 636), are readily distinguishable from the 
class of cases to which the one at bar belongs, wherein the 
gravamen of the complaint is the suddenness and violence 
of the starting. Accepting the principle of Black v. Third 
Ave. RR. (2 App. Div., 387) as controlling, it follows that 
unless the plaintiff has established that by reason of the 
unskillfulness or negligence of the company's servants in 
charge of the appliances by which the movement of the car 
was controlled or that the appliances were defective the 
verdict cannot be sustained. In view of the doctrine of 
Needham v. Interborough R. T. Co. and Normington v. 
Same (reported in 48 Misc., respectively, at pp. 522 and 
526), it would appear that evidence merely descriptive of 
the force of the starting and stopping movement is not 
sufi&cient to warrant by itself any inference of negligence. 
It is necessary to establish error on the part of the defend- 
ant's employees in operating the train, as mere description 
of momentum is not enough, and no justification exists for 
invoking the doctrine of res ipsa loquitur in plaintiff's favor 
(Flynn v. Interborough R. T. Co., 48 Misc., 529; Nelson 
V. Lehigh Valley RR., 25 App. Div., 535). The evidence 
must convey a definite and positive impression as to the 
character, as distinguished from description, of the move- 
ment of the train ; it is imperative that it indicate that the 
movement differed from that usually coincidental with and 
attending the starting or stopping (Bollinger v. Interurban 
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St. R'y, 50 Misc.. 293 ; Dochterman v. B'klyn Heights RR., 
32 App. Div., 13; Harty v. N. Y. & Q. Co. RR., 95 App. 
Div., 119). Consequently the allegations of the complaint 
asserting negligent and careless handling and control have 
not sufficiently been proven, inasmuch as the plaintiff has 
failed to show any unskillfulness or negligence on the part 
of the defendant's representatives or any defect in the ap- 
pliances used in starting the train. The motion to set aside 
the verdict is therefore granted. Settle order on notice. 



MECHUN V. BOARD OF EDUCATION. 

Supreme Courts Trial Term^ April y 1908, 

Gonstmction of Section 1090 of the Greater New York Charter. 

Under section 1090 of the Greater New York Charter, when a per- 
son has duly qualified as a teacher within the limits of Greater 
New York and subsequently is not appointed to the position for 
which she is qualified, she cannot recover any salary from the 
Board of Education, providied it be shown that the services of 
plaintiff were not necessary. 

Grkknbaum, J.— The plaintiff seeks to recover from the 
defendant salary alleged to be due her from defendant for 
services as teacher of phonography in the New York High 
School for Women for the season 1904-1905. It is conced- 
ed that plaintiff was qualified to receive an appointment as 
such teacher ; that she stood first on the eligible list ; that 
she was regularly nominated by the board of superinten- 
dents, pursuant to section 1090 of the Greater New York 
Charter and subdivision 6 of section 55 of the by-laws of the 
board of education, and was duly appointed to the position 
in question on June 20, 1904, by a resolution reading as 
follows: **The committee on special schools respectfully 
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reports that it has had under consideration a communication 
from the board of superintendents nominating sundry per- 
sons for service in the evening schools, high and elementary, 
for the season of 1904-1905, or such part thereof as may be 
necessary, subject to the by-laws of the board of education 
* * *. Your committee approves of the nomination and 
submits for adoption the following resolution: Resolved, 
That the following named persons be, and they are, hereby 
appointed to the positions for which they have been respect- 
ively nominated, for the season of 1904-1905, or such 
part thereof as may be necessary, subject to the by-laws of 
the board of education; said appointments to take effect 
from beginning of service: Phonography — 1. Madeline G. 
W. Mechlin; 2. E. Estelle Bushnell; 3. Mattie Blogg." 
It is not disputed that at the time of her appointment the 
plaintiff held a position as stenographer in the department 
of parks ; that subsequent to the passage of said resolution 
she received written notice from the superintendent of even- 
ing schools that unless she relinquished her position in the 
park department some one else would be nominated in her 
place, and as matter of fact plaintiff having refused to com- 
ply with the request of the superintendent, that by resolution 
passed September 20, 1904, the board of education appointed 
another teacher (who, however, was never assigned to 
service) in place of plaintiff, *'now in the department of 
parks." It is admitted that the season of 1904-1905 began 
September 26, 1904, and that on said date plaintiff presented 
herself for assignment to a class in the school to which she 
had been appointed, and that she was refused an opportunity 
to teach on that date for the reason then stated that she 
held another position in the city service, a reason untenable 
in law (Munnally v. Board of Education, 46 Misc., 477). 
It is undisputed that when she offered her services on the 
night succeeding the commencement of the term there were 
only pupils enough to justify the formation of two classes 
in phonography, and that the parties named as Nos. 2 
and 3 in the resolution had been assigned to teach said 
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two classes. In order to recover the plaintiff must es- 
tablish an absolute right to an assignment to teach under 
the resolution of the board of education appointing her and 
by the by-laws referred to. Section 1090 of the Greater 
New York Charter provides that all members of the teach- 
ing staff shall be appointed by the board of education, 
and shall be assigned to duty by the board of superinten- 
dents. It seems clear that the appointment of the plain- 
tiff by the board of education was limited by the resolu- 
tion to the season of 1904-1905, and in effect for such ser- 
vice, if any, during said season ** as may be necessary.'' 
The appointment was only to take effect * ' from beginning 
of service.'* The necessity for service is evidently deter- 
mined by the board of superintendents, upon whom rests 
the duty to assign to service appointees of the board of ed- 
ucation. It has not been shown by plaintiff that the super- 
intendents are obliged to assign the several appointees in 
the order of their appointment, and my attention has not 
been directed to any statute or by-law of the board of ed- 
ucation under which appointees are entitled to assignment 
in the order in which their names appear in the resolution. 
If this be so, then it follows in the case of three appoint- 
ments for similar duties, where necessity exists for employ- 
ing but two of such appointees, that the superintendents 
would have the right to assign any two of the three appoint- 
ed. It may be that the superintendents ordinarily would 
have assigned the plaintiff as a teacher to instruct one of 
the two classes in phonography which were conducted in 
the evening high school in question during the season of 
1904-1905 and that the unfounded reason they gave for re- 
fusing to permit her to teach was the only one which 
prompted their action. The fact is, however, there were 
but two teachers required for the phonography classes, 
and the two assigned were selected from those duly ap- 
pointed. The superintendents were not obliged to give any 
reason for their preferential selection of appointees, and 
hence a mistaken reason, where the necessity for the third 
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assignment is not shown, would be of no consequence. The 
rule recognized in the cases of Higginson v. Eagleton (155 
N. Y., 466) and Deutchman v. Third Ave. RR. (87 App. 
Div., 503, 511), cited by plaintiff, where a purchaser of 
real estate who makes unfounded specific objections to the 
title on the law day may not subsequently raise new ob- 
jections, or where on a trial testimony is objected to upon 
particular grounds the party will not be permitted on ap- 
peal to rely on other grounds, rests upon the principle that 
if the new objections had been originally presented they 
might have been overcome or obviated by the other party 
to the contract or controversy. This case is rather analogous 
to the rule that prevails in cases of discharged employes, 
where an employer is not limited in his justification for the 
discharge to the specific causes assigned at the time of the 
discharge, but may justify his act by any sufficient cause that 
then existed (Arkush v. Hanan, 60 Hun, 518, 520). This 
case must also be differentiated from the class of cases 
where the appointment is absolute for a position that has 
not been abolished and has not become unnecessary. It 
seems to me the determining factor is the existence of a 
necessity for the services. As that has not been established 
there must be judgment for the defendant. 



In re AMERICAN ICE COMPANY. 

Supreme Courts Special Tertfty May^ 1908, 

Grand Jury— Right to copy of minutes of prior hearing. 

When a defendant has once been before the Grand Jury and a pre- 
sentment is filed, it cannot have a copy of the minutes taken be- 
fore the Grand Jury on the first hearing, should a second inves- 
tigation of the defendant by the said Grand Jury be made. 
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Davis, J. — This is an application by the American Ice 
Company for a copy of the minutes of the grand jury em - 
panelled for the month of January, 1908. It appears from 
the papers before me that the conduct of the corporation 
and certain of its officers was then under investigation by 
the grand jury, presumably to ascertain if there had been 
any violation of the criminal law. This investigation re- 
sulted in a presentment filed by the grand jury on or about 
April 7, 1908. Since that date a new grand jury has been 
empanelled for May, 1908, and this latter grand jury is now 
engaged in another investigation of this company and of its 
officers. Doubtless some of the evidence laid before the 
January grand jury will be used in the pending inquiry. 
It is clear that the American Ice Company, in a way, is 
now accused before the present grand jury. To grant the 
present application in effect would be to give to the accused 
in advance of final action by the grand jury the evi- 
dence upon which that final action is based. I can find no 
authority for granting the application, and I hesitate to 
establish a precedent, which, if followed, would seriously 
obstruct the administration of justice. Motion denied. 
No costs. 



GENUNGE V. MURPHY. 

City Court of the City of New York, Special Term, May, 1908, 

Supplementary Proceedings— Appointment of Receiver. 

If upon the examination in supplementary proceedings it is proven 
that the judgment debtor has an interest in a vested remainder, 
the appointment of a receiver to look after the interest of the 
judgment creditors is proper. 

McAvOY, J. — The determination of this motion requires 
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the construction of a paragraph of the will of the father of the 
judgment debtor, Moses Murphy, which reads as follows : 
** I give and bequeath unto my beloved wife Ann the use of 
all the residue of my estate, personal and real, during the 
term of her natural life, if she shall so long remain my widow. 
On her death, or when she marries again, I give and bequeath 
said residue of my estate unto my children, in equal parts 
or shares. The child or children of any child of mine who 
at that time may be deceased shall take the part in such divi - 
sion which his, her or their parents would have taken if 
then living.** The examination in supplementary proceed- 
ings herein discloses that at the time of the decease of the 
testator his widow and three children survived him, and that 
the real property of Moses Muprhy was thereafter sold and 
converted into cash in the sum of $1 5,000, which fund is now 
deposited, the income arising therefrom being paid to the 
widow of the testator during her life and the corpus being 
reserved for distribution after her death to the surviving 
children. It is contended on behalf of the judgment credi- 
tor that the clause of the will heretofore recited created a 
vested remainder, after the determination of the particular 
estate to the widow, in each of the children surviving at the 
date of the death of the testator, from which time the will 
speaks. If this be so, then a receiver may be appointed for 
the vested interest which is alienable, in so far as the fund is 
distributable to the judgment debtor. Upon the other hand, 
the debtor contends that the remainder is contingent, not 
alienable, and therefore that a receiver, if appointed, could 
take no title. In Washburn on Real Property, volume 2, 
page 553, the author says: ** One property of a vested re- 
mainder is that it may be alienated by any form known to 
the law which does not require a formal livery or seisin or 
passing of actual possession. But there is the same restric- 
tion as to conveying a freehold to commence in future, when 
applied to remainders, as applied to other estates. Such re- 
mainder may be devised, assigned or limited over and made 
subject to contigencies and trusts at the will of him in whom 
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it is vested, and though only a right of future enjoyment it 
is an estate in praesenti '* (see also Reeves on Real Property, 
pages 730, 731). Under our Real Property Law, section 
30 thereof, a future estate is described as either vested or 
contingent. Vested, when there is a person in being who 
would have an immediate right to the possession of the 
property on the determination of the intermediate or pre- 
cedent estate. Contingent, on the other hand, while the per- 
son to whom or the event on which it is limited to take effect 
remains uncertain.*' There is no doubt but there are per- 
sons in being who would have an immediate right to the 
possession of the property on the death of the widow of 
Moses Murphy, which will be the determination of the par- 
ticular estate. The test is not whether the remainderman 
may live to the enjoyment of the estate, but whether or not 
if at the time of the donor's death or thereafter the particular 
estate were determined, by an event which must happen, 
there are persons in being entitled to enjoy the remainder. 
Because there is liable to be a defeasance of the state in re- 
mainder, so far as the person in whom it is now vested is 
concerned, does not make the estate on that account a con- 
tingent one ( 7 Paige, p. 70) . The remainder is vested where 
the interest is fixed, although it may be uncertain whether 
it will ever take effect in possession (Grout v. Johnson, 2 
Denio, 336). It is clear, therefore, that the estate here in 
question is a vested remainder, and not an estate limited upon 
some contingency which is uncertain of happening. The 
condition that it may be defeated by the death of the re- 
mainderman prior to the determination of the particular 
estate is a condition subsequent and does not limit the title 
of the judgment debtor herein so that it cannot be assigned 
(Real Property Law). The motion must therefore be 
granted. Submit formal order appointing a receiver. 
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GAYI.ORD V. BROWN. 

Supreme Courts Special Tenn^ May^ 1908, 

Demurrer— When may be oyermled. 

When the complaint is so ambiguous that it is hard to determine 
what relief the plaintiff seeks, and a defense which is relevant 
under one part of the complaint has been used, a demurrer thereto 
will be overruled. 

O'GoRMAN, J. — Plaintiff's complaint is quite ambiguous. 
After setting forth all the allegations necessary in an action 
based on fraud, several other allegations are added which can 
have no possible relevancy to such a cause of action. It is 
difficult to determine from the complaint whether the plaintiff 
seeks to recover for deceit or on a promise to repay the plain- 
tiff the moneys he expended, or in equity to enforce a trust 
on the funds now in the hands of the defendants (Nichols 
V. Riley, 118 App. Div., 404; Getty v. Devlin, 54 N. Y., 
403) . When a defense is relevant under any one of several 
aspects of an ambiguous complaint a demurrer thereto 
should be overruled (Smith v. Greenwich, 145 N. Y., 
649). Demurrer overruled, with costs. 



Contested W11.1. of SARAH A. GRIFFIN. 

Surrogate's Courts May, 1908, 

Will— Undue inflnenoe in the making thereof. 

In the contest of a will which is offered for probate, the surrounding 
circumstances are taken into consideration as an aid in determining 
the question of an alleged us^ pf undue influence having been 
exerted over th? t^statria?, 
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Beckett, S.— The propounded paper is dated March 13, 
1906. The decedent, a widow, died February 22, 1908. 
She left four children ; two sons and a daughter by her first 
husba'id (the latter, also a widow, is proponent and sub- 
stantiafly the sole beneficiary; the two sons, although not 
mentioned in the instrument, have executed formal consents 
that the paper be admitted to probate), and another daugh- 
ter by her second husband, who is sole contestant. She is 
also named as a legatee, but only to the extent of an equal 
one -half of the decedent's wearing apparel and household 
effects. It appears that decedent was engaged with the pro- 
ponent and one of her sons as copartners in a small business 
under the firm name Valleau Manufacturing Co. ; that both 
decedent and her son had overdrawn their accounts with and 
were indebted to said copartnership before March, 1906; that 
this business at one time was owned by the decedent's first 
husband, who died intestate, and that decedent was his ad- 
ministratrix, but never accounted to his sole next of kin, 
the three children first above mentioned, nor made distribu- 
tion to them of their shares of his estate. It also appeared 
that the decedent and proponent and her son Clinton N. 
Valleau were the joint owners of premises No. 506 Broome 
street, upon which there was a considerable mortgage, and 
it became necessary in the month of February, 1906, to place 
a new mortgage on the premises in place of existing liens, 
and accordingly the proponent and said son first deeded 
(Proponent's Exhibit A) the property to the decedent (so 
that the title might stand in her name), and thereafter the 
decedent, on February 21, 1906, executed a new first mort- 
gage on the premises for $29,000 (Proponent's Exhibit B). 
All this was done under the direction and supervision of one 
of the attorneys for the proponent, who was a subscribing 
witness to the propounded paper. There was no evidence 
adduced that the shares of proponent and said son in 
the equity of said real property were ever deeded back 
by the decedent to them. A series of business transactions 
performed by a testator or a formal act or acts, especially 
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if accompanied by the execution instruments connected 
therewith, substantially contemporaneous with the pro- 
pounded paper, must always have an important bearing upon 
the general issues in a contested will proceeding. From 
these circumstances, also from the small amount of dece- 
dent's estate, and the further fact that she left an insurance 
policy on her life for about $4,000, in te^ms payable on her 
death in equal shares to her four children, it seems that the 
paper propounded is not unnatural. Moreover, the contes- 
tant has been married for about five years. Her husband 
is a dentist. She is supported by him, and since her mar- 
riage she has ceased to reside with her mother. Prior to 
her marriage and in the year 1896, decedent executed a prior 
will in which a more substantial provision was made for 
contestant. But no legal obligation under our existing laws 
is imposed upon a parent to make testamentary provision 
for a child, or upon a husband for a wife, or upon a child 
for a parent. ' ' A man's testamentary disposition of his 
property is not invalidated because its provisions are un- 
equal or unjust, or the result of passion or of other un- 
worthy or unjustifiable sentiments. It is natural, and, 
therefore, usual to make provision for a child ; but under our 
governmental institutions no obligation to do is imposed upon 
llie parent, and the presumption of validity is not affected 
by the failure to do so alone" (Dobie v. Armstrong, 160 
N. Y., at p. 593). Supporting this proposition see also 
the following cases: Matter of Gihon (44 App. Div., 
621, aff'd, no op., 163 N. Y., 695), where it was also said: 
*' Mere proof of opportunity, however, and even of motive 
to exert influence over the testatrix by her husband and son 
does not, standing alone and of itself, justify the inference 
that such influence actually was exercised (Cudney v. Cud- 
ney, 68 N. Y., 152);" Matter of Martin (98 N. Y., 197), 
Hall's Will (3 N. Y., Supp., 288, aff'd 117 N. Y., 643), 
Heath V. Koch (74 App. Div., 338, aff'd 173 N. Y., 629, no 
op. ) and Matter of Eddy (Heaton, S. , 41 Misc. , 283) . The 
propounded paper was prepared by one of the attorneys for 
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the proponent and executed by decedent at his law office 
after she had had various interviews with him there, covering 
aperiodof several weeks, respecting its provisions and re- 
specting the mortgage matter referred to above . She was able 
to attend at his office, and she generally came alone ; she 
personally gave him adequate reasons for her testamentary 
desires and specific instructions in that regard, and this at- 
torney read the will to her before its execution. Both of the 
subscribing witnesses are lawyers. Their testimony was 
satisfactory and convincing. I am prepared to find that 
all of the formalities as to execution were complied with 
and that the decedent was competent, and also that the 
charge that undue influence was exercised has not been es- 
tablished. The paper propounded will be admitted to pro- 
bate. Submit decree and decision on notice. 



GOUI.D V, GOULD. 

Supreme Courts Special Term^ May, 1908, 

Action for separation— Right to trial by Jury. 

In matrimonial actions neither party is entitled as of right to a trial 
by Jury. 

Downing, J. — In an action for a separation from bed and 
board neither party is entitled to a trial of any of the issues 
by a jury as a matter of right (Packard v. Packard, 88 App. 
Div., 339). The granting of such a trial is a matter of ju- 
dicial discretion to be exercised only in a proper case. The 
uniform trend of the decisions is against the trial of any 
issues by a jury in matrimonial actions ; save that of adultery, 
which is provided for by statute. Even in actions for an ab- 
solute divorce the practice of submitting any issue to a jury 
,saveth^t of adultery has b^^n repeatedly condemned (Pack- 



VOLUME I. 91 



McMahon v, Interborough R. T. Co. 



ardV. Packard, supra; Bush v. Bush, 103 App. Div., 588; 
Wilcox V. Wilcox, 116 App. Div., 423; Wood v. Piatt, 108 
N. Y. Supp., 948). Motion denied, with $10 costs. Set- 
tle order on notice. 



McMAHON V. INTERBOROUGH R. T. COMPANY. 

Cz^y Court of the City of New York, Trial Term, May, 1908, 

Negligence— Care required of conunon carrier as to its passengers. 

A person who is a passenger on the cars of a common carrier has the 
right to the protection and care of the employees of the common 
carrier from acts of violence on the part of fellow passengers. 

McAvoY, J. — The jury rendered a verdict in favor of the 
plaintiff for the sum of $300 ; the defendant moved to set 
aside said verdict and for a new trial, upon the ground that 
the verdict was contrary to law. The action is brought to 
recover damages for injuries sustained from an act of a fellow 
passenger on one of the defendant's cars on the evening of 
the 31st day of December, 1905. From the evidence adduced 
by plaintiff upon the trial it appeared that the plaintiff, a 
young woman, with several companions, boarded one of the 
defendant's cars traveling in a southerly direction ; that she 
was seated therein, and that after said car left the Thirty - 
fourth street station several male copassengers began to push 
and shove one another in a riotous and boisterous manner, in- 
dulging in horse -play and other unseemly and improper con- 
duct ; that such conduct ultimately reached the stage where 
they disported themselves by throwing a shoe of one of their 
number about the car, which struck the plaintiff in the face, 
without any warning to her or provocation on her part, and 
caused the injuries complained of. At the time plaintiff was 
so struck the train ^ad about reached the Park place station, 



92 ' CURRENT COURT DECISIONS. 

McMahon v, Interborough R. T. Co. 

the improper behavior having continued almost without ces- 
sation from about the time the train left the Thirty -fourth 
street station, at which latter time and while said offenders 
were conducting themselves as aforesaid the guard of the car 
in which plaintiff, her companions and the said copassengers 
were, walked through the same; the witness McGuinness at 
that time called his attention to the disorderly conduct of 
said copassengers, requested him to quell the disturbance 
occasioned thereby and warned him that there was danger of 
somebody being injured as the result of such rioting. In 
reply the guard laughed and proceeded on his way to the 
rear end of the train . He made no attempt to subdue the dis - 
turbance, which continued and resulted in the act which in- 
jured plaintiff. Throughout the period mentioned the guard, 
an employee of the defendant, was present in the car in a 
position to see the entire occurrence. The plaintiff was 
corroborated as to this statement of facts. The evidence 
adduced by the defendant substantially contradicted the 
plaintiff's version of the affair. Its witnesses were the con- 
ductor of the train and a guard. The latter, however, was 
not the guard referred to by plaintiff and who had charge of 
the car containing the plaintiff, her companions and the 
fellow passengers mentioned. He had charge of another 
part of the train. The guard referred to by plaintiff was not 
produced at the trial. The question of the probability of the 
plaintiff's story, as testified to by her, its corroboration by 
her witness, and its contradiction by defendant's witnesses 
was submitted to the jury. After due deliberation the jury 
found for the plaintiff for the sum mentioned. The pro- 
position raised by the defendant on his motion is. To what 
extent is the defendant liable to this plaintiff for the injury 
sustained from the act of a fellow passenger under the facts 
of this case in the light of the authorities applicable? In 
Koch V. B'klyn Heights RR. (75 App. Div., 282), Jenks, 
J., says: **A common carrier of passengers must exercise 
the utmost vigilance to maintain order and to guard its pas- 
sengers from violence which reasonably might be anticipated 
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or might be expected under all the circumstances and in 
view of the number aud character of the passengers. * ' This 
is the rule of Putnam v. Broadway & Seventh Ave. RR. 
(55 N. Y., 108, citing Flint v. Norwich & N. Y. Transp. 
Co., 34 Conn., 554) and of Carpenter v. Boston & Albany 
RR. (97 N. Y., 494, 497). That seems a case in point. 
The plaintiff and a companion became passengers upon one 
of the defendant's cars. They began to talk in the German 
tongue, when other passengers, without any provocation, 
began to insult and revile them, to take hold of plaintiff's 
hat and to hustle him. The plaintiff and his companion 
asked the offenders for peace, but without success. There- 
upon the companion went out to the platform, which was 
separated from the interior of the car by a glass door, and 
asked the conductor to interfere. The conductor answered : 
** I can't do nothing. If I told them to stop they wouldn't 
do it. " And at first he did nothing, but afterwards he went 
into the car, told the offenders to ** stop that fooling," and 
then went back. The offenders, who had only laughed at 
him, then resumed their boisterous conduct, their insults and 
finally their horse -play, so that just before they reached a 
station they threw the hat of the plaintiff to the floor, struck 
him, and when he rose to regain his hat threw him to the 
floor and then walked over him out of the car to the station. 
The court says: **This was no sudden indignitj^ imme- 
diately followed by an escape of the offenders, but contin- 
ued conduct of profanity, abuse and horse -play, which 
began when the plaintiff entered the car, continued for 
sometime and culminated in assault and injury. The con- 
ductor had notice at the beginning of this misconduct, and 
was requested to interfere. At first he did nothing, on the 
ground that if he commanded the offenders to cease they 
would not. And all that he finally did was that which he 
said would accomplish nothing. Moreover, when he did 
tell the offenders to stop the answer was but laughter, which 
indicated contempt or derision, and was no assurance of 
decent behavior thenceforth. And thereupon thejconduc- 
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tor washed his hands of the affair and went away. To my 
mind this does not as a matter of law acquit the defendant 
of its obligation to the plaintiff. And I find no proof that 
warrants the conclusion that the conductor was necessarily 
called away by the discharge of his official duties, so that 
his mere perfunctory request, which he foretold would be 
futile, could not as a matter of law be held the exercise of 
utmost vigilance to protect the plaintiff from such flagrant 
abuse." It surely cannot be said, when the conductor in 
the case at bar, after being notified of the misbehavior and 
rioting of the offending passengers and the probable resul- 
tant injury to other passengers therefrom, before the injuries 
were received by this plaintiff, that his proceeding to the 
rear end of the car laughing, making no attempt to quell 
the disturbance, was the exercise of the utmost vigilance to 
maintain order and to guard defendant's passengers from 
the violence which he could have reasonable anticipated and 
which might naturally be expected from the misconduct of 
said offenders. In Putnam v. Broadway & Seventh Ave. 
RR. (supra, at p. 113), Allen, J., says: ** There is no 
such privity between a railway company and a passenger 
as to make it liable for the wrongful acts of the passengers 
upon any principle (Pittsburgh, F. W. & C. RR. v. Hinds, 
53 Penn. St. R., 512). But a railroad company has the 
power of refusing to receive as a passenger or to expel any- 
one who is drunk, disorderly or riotous, or so demeans 
himself as to endanger the safety or interfere with the reason- 
able comfort and convenience of other passengers, and may 
exert all necessary power and means to eject from the cars 
any one so imperiling the safety or annoying others ; and 
this police power the conductor or other servants of the 
company in charge of the car or train is bound to exercise 
with all the means he can command whenever occasion 
requires. If this duty is neglected without good cause and 
a passenger receives injury, which might have been reason- 
ably anticipated or naturally expected, from one who is im- 
properly received or permitted tQ continue ^ a passenger, 
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the carrier is responsible (Pittsburgh, F. W. & C. RR. v. 
Hinds, supra; Flint v. Norwich & N. Y. Transp. Co. 34 
Conn., 553; 6Blatch., C. C. R., 158). In the first case 
cited a passenger was seriously injured by a large body of 
drunken and riotous persons who came upon the train in 
defiance of the conductor in charge ; and the court tn banc 
held that upon the evidence in that case the only question 
which should have been submitted to the jury was whether 
the conductor did all he could to quell the riot and eject the 
rioters, and that if he did not the company was liable * * * 
In the other case the action was for an injury received by 
the plaintiff, a passenger on defendant's steamboat, from 
the falling and consequent discharge of a loaded musket by 
one of a great number of riotous and drunken soldiers en- 
gaged in an affray and occupying a part of the boat assigned 
to passengers, the plaintiff being suffered to enter the boat 
and pass to this part of it without any warning from the 
officersof the boat or others of the presence of these soldiers, 
and the defendant's making ilo effort to preserve the peace 
or remove the offenders. Upon conflicting evidence the 
jury found for the plaintiff. Judge Shipman, in his charge 
to the jury, instructed them that * the defendants were 
bound to exercise the utmost vigilance in maintaining order 
and in guarding passengers against violence, from what- 
ever source arising, which might resonably be anticipated or 
naturally be expected to occur in view of all the circum- 
stances and of the number and character of the persons on 
board.' This, as a rule of duty and liability, is in strict 
analogy and consistent with the rules by which the liability 
of common carriers of persons for hire is determined in other 
cases and seems to be well expressed and properly limited 
* * * The conductor was only called upon to act upon 
improprieties or offenses witnessed by him or made known 
to him in some other way, and the defendants can only be 
charged for neglect of some duty arising from circumstances 
of which the conductor was cognizant or of which he ought 
in the discharge of his duties as conductor to have been 
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cognizant." The facts in the case at bar, as found by the 
jury, show that the misconduct of the offending copassengers 
occurred as testified to by the plaintiff and her witnesses ; 
that such misbehavior was actually called to the attention 
of the guard in charge of the car in question, seasonably and 
timely, and before the injuries complained of were sustained 
by the plaintiff. The rule cannot be better or more concisely 
expressed than as stated by Judge Shipman in Flint v. 
Norwich & N. Y. Transp. Co. (supra): **That for any 
neglect or omission of duty in the preservation of order and 
the removal of dangerous and offensive persons by the 
owner of a public conveyance for the transportation of pas - 
sengers, or his servants or agents, the carrier is liable for 
any injury to other passengers which might reasonably be 
anticipated or naturally be expected to occur in view of all 
the circumstances and of the number and character of the 
persons on board** (Thompson v. Man. R'y, 75 Hun, 548, 
550). It is so firmly established in our jurisprudence as 
to preclude discussion that a person is answerable for the nat- 
ural and probable consequences of his wrongdoing ; though 
as a general proposition he is not liable for the damage re- 
sulting from his wrongful act when not the natural or or- 
dinary consequences thereof, unless it be shown that he 
knows or has reasonable means of knowing that conse- 
quences not usually resulting from the act are by reason of 
some existing cause likely to intervene so as to occasion 
damage to a third person. The law ordinarily looks only 
to the proximate cause of an injury in holding the wrong- 
doer liable to an action, and if the damage is not the prob- 
able consequence of a wrongful act is it not the proximate 
cause so as to'make the wrongdoer liable. This is the rule 
incases of tort when the conduct of the defendant cannot be 
considered so morally wrong or grossly negligent as to give a 
right to vindictive or exemplary damages. When the fact of 
the riotous and boisterous conduct of the offending passen- 
gers was made known to the guard it was his duty to avoid 
injury to the other passengers, and toward that end he should 
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have suppressed the disturbance or removed the offenders, 
summoning to his assistance proper aid, which was at his 
command. He would thereby have relieved the defendant 
of liability. His failure to do so subjected it to liability. 
Under the circumstances as found by the jury the defend- 
ant, to the judgment, care and skill of which the convey- 
ance and safety of its passengers were confided, should have 
discharged its duty toward them with diligence, prudence 
and foresight. Passengers in public conveyances are not 
only persons in business pursuits, persons of vigor, but 
females, school children and the aged and infirm, who re- 
quire considerable care, and to allow as their fellow passen- 
gers hoodlums and ruiOfians, misconducting themselves, 
riotously and boisterously, subjecting those in their presence 
to indignity, shock and insult, indulging in acts dangerous 
and likely to cause injury to copassengers, permitting such 
objectionable persons to continue such misbehavior, after 
knowledge to the person in charge of the conveyance, who 
makes no attempt to quell the disturbance or remove the 
offenders, is an offence against civilization and unjustifiable, 
no matter how frequent may be its occurrence. The de- 
fendant was remiss in its duty to the plaintiff, and the verdict 
of the jury should not be disturbed. The motion to set 
aside the verdict and for a new trial is denied. The defend- 
ant may have an exception to the denial of its motion. It 
may have ten days' stay of execution after notice of entry 
of judgment and thirty days to make and serve a case. 
Dinsmore v. Jones Printing Co. — Order signed. 



KNOX V, FIFTH AVENUE BUILDING COMPANY 

ET AI.. 

Supreme Courts Special Tertriy May, 1908. 

Leasehold— Injunction for interference with same. 

Where it appears that plaintiff did not consent to certain acts done 
by defendant upon the premises on which plaintiff's store, held 
under a lease, is situated, an injunction will be granted to prevent 
any threatened disturbance of plaintiff's right to quiet enjoyment. 
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Guy, J. — The plaintiff is in possession of a store, forming 
part of a building recently occupied by the Fifth Avenue 
Hotel, designated as the ** Fifth Avenue Hotel Building,** 
under a valid lease which runs to August 1 , 1908. It appears 
that without obtaining the consent of the plaintiff, as lessee, 
the defendant, the present owner of the premises, who con- 
templates the erection of a new and costly structure on the 
site of the former hotel, made contracts with certain con- 
tractors, named as codefendants herein, for the demolition 
of the building ; that the work of demolition has progressed 
rapidly on certain portions of the building somewhat remote 
from plaintiff's store, and that defendant now contemplates 
proceeding in the immediate future with such work of de- 
molition immediately adjacent to and above said store. It 
is clear from the affidavits submitted that such contemplated 
work would seriously interfere with plaintiff's peaceful en- 
joyment and beneficial use of his leasehold, and would re- 
sult in serious damage to him, for which he could not re- 
cover adequate compensation in an action at law. The con- 
tention of the defendants that plaintiff consented to the work 
of demolition or entered into an agreement by which he was 
to vacate the leasehold premises has not been established by 
the afl&davits submitted. Motion to continue injunction in 
its modified form granted. Settle order on notice. 



MORRIS V. GARNEAU. 

Supreme Courts Special Term^ May^ 1908, 

Reference npon disputed claim— When may be compulsory. 

When an order of reference has been made under section 2718 of the 
Code of Civil Procedure, upon a disputed claim, and when taken 
in connection with section 1019 of the Code of Civil Procedure, it 
shall be considered as a compulsory reference and a new referee 
appointed. 
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Greenbaum, J. — The facts submitted on this motion are 
neither tantamount to a stipulation extending the time of 
the referee within which to file his report nor to a waiver 
on the part of the plaintiff of the referee's failure to report 
within sixty days. It is therefore necessary to determine 
whether a reference of a disputed claim under section 2718 
of the Code of Civil Procedure is controlled by section 
1019, conferring upon either party the right to terminate 
the reference upon the referee's failure to file his report in 
sixty days. Section 2718 provides that on the entry of an 
order of reference thereunder **the proceedings shall be- 
come an action in the Supreme Court. The same pro- 
ceedings shall be had in all respects, the referee shall have 
the same powers, be entitled to the same compensation and 
subject to the same control as if the reference had been 
made in an action in which said court might by law direct 
a reference.'' The existing provisions of the Code super- 
seded the former practice under the Revised Statutes, and 
the order of reference transmuted the claim into an action 
at issue in the Supreme Court (Hustis v. Aldridge, 144 N. 
Y., 508, 510). In the language of 2718, it was as though 
* * a reference had been made in an action in which such 
court might by law direct a reference. In other words, it 
is to be regarded as an action compulsorily referred, and 
therefore within the scope and subject to the consequences 
of section 1019. It is now to be considered what becomes 
of the action, as it is deemed, in case one of the parties 
elects to terminate the reference. Under section 1019, 
where **the referee named in the stipulation refuses to 
serve, or if a new trial of an action tried by a referee so 
named is granted, the court must appoint another referee 
unless the stipulation expressly provides otherwise." Ac- 
cordingly, it has been held that upon the referee's refusal 
to act under an order of reference had pursuant to section 
2718, it was the duty of the court to appoint a new referee 
(Hustis V. Aldridge, supra). There can be no doubt that 
if after a determination by the referee in this action a new 
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trial were granted, it would become obligatory upon the 
court to appoint a new referee. But it is argued by the 
defendant that this is neither a case of a refusal by the ref- 
eree to serve nor of the granting of a new trial, and hence 
the entire proceeding falls. Under section 2718 the matter 
has become an action in this court governable by the same 
proceedings as if this court had directed a reference. As 
already shown, even in a reference by consent, the court 
may appoint a new referee where the referee agreed upon 
refuses to serve or where a new trial is ordered. The ref- 
erence once having been consented to, it resulted in be- 
coming an action in this court and not limited to the referee 
selected. The case before us is much stronger than the 
usual case of a reference of a non- referable issue by con- 
sent. It is to be treated as a compulsory reference, as sec- 
tion 1019 provides that upon the termination of the refer- 
ence ** the action must thenceforth proceed as if the refer- 
ence had not been directed.'* Obviously, the words ** the 
reference * * refer to the terminated reference. Under such 
circumstances it would assuredly be proper for either party 
in the case of a compulsory reference to move for the 
appointment of a new referee. Under the Revised Statutes 
it was provided in cases of references of disputed claims 
against executors or administrators that * * the court may set 
aside the report of the referees or appoint others in their 
places '* (2 Rev. Stats., 91, sec. 37). The purpose and 
scope of the law applicable to references of disputed claims 
would seem to be to regard them as actions in the Supreme 
Court not limited to the named referee in the original 
stipulation, but subject to the rules applicable to compulsory 
references. It seems to me that the motion for the appoint- 
ment of a new referee must be granted. Settle order on 
notice. 
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PEOPI.E EX REi,. A. I.ESCHEN & SONS ROPE COM- 
PANY V. PURDY ET Ai.., Commissioners of Taxes. 

Supreme Court y Special Temty May^ 1908, 

Certiorari proceedings to review— No new allegation can be made. 

In certiorari proceedings brought to review the assessment of the tax 
of a corporation against the tax commissioners, no new allegation 
can then be made for the purpose of obtaining a reduction in the said 
tax assessment. 

BisCHOFF, J. — The statement made by the relator to the 
respondent tax commissioners upon the application for ** re- 
vision" of the assessment directly expressed the fact to be 
that the sum of $14,495.85 was invested by the corporation 
in business in the State of New York, **the place within 
the State named as its principal place of business ' * being 
New York City. Within the authorities, this precludes the 
relator from asserting upon certiorari that it did no business 
in this State and that the property within the State was not 
of the character of capital invested in business . All questions 
of fact raised by the application for revision as presented 
to the commissioners, may be tried de novo and upon ad- 
ditional evidence (People ex rel. Citizens* Lighting Co. v. 
Feitner, 81 App. Div., 118), but claims not raised by the 
application cannot be brought within the certiorari proceed- 
ings (People ex rel. Greenwood v. Feitner, 77 App. Div., 
428 ; People ex rel. N. Y. & N. J. Tel. Co. v. Neff , 15 App. 
Div., 8; 156 N. Y., 701). As was held in people ex rel. 
German Looking Glass Co. v. Barker (75 Hun, 6) : *' When 
a party has obtained from the taxing officers a reduction of 
his original assessment upon a verified statement, seasonably 
made, he is precluded from thereafter obtaining from the 
courts in a proceeding by certiorari to review the final 
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assessment a further reduction upon an allegation then in- 
terposed for the first time that the statement was erroneous. ' ' 
Here the application certainly raised no question as to the 
fact that the corporation was doing business in this State, 
and according to the plain words employed, construed how- 
ever liberally to the relator, the fact of its so doing business 
was conceded, as well as was the amount of capital invested 
. ill the business thus conducted, at which amount the as- 
sessment was fixed upon the revision. I must hold, there- 
fore, that the writ should be dismissed and the assessment 
confirmed, with costs.. 



PEOPLE EX RSL. ISAAC HIMMELSTEIN v, WAU- 
HOPE LYNN, ETC. 

Supreme Courts Special Temty May, 1908, 

Writ of Prohibition— Not granted when appeal farnishes an 
adequate remedy. 

On an application for a writ of prohibition to restrain an inferior 
court, when it is not shown that the court has no jurisdiction or 
that something is attempted which is beyond the power of the 
court, such application must fail. 

Greene AUM, J.— A writ of prohibition restraining an in- 
ferior tribunal which has jurisdiction of the person and sub- 
ject matter of the action or proceeding before it pending will 
not be granted where a remedy by appeal may be had. As- 
suming, but not deciding, that the venire issued in this case 
was improper, the defendant will be amply protected by ap- 
peal under the provisions of section 1180 of the Code. It is 
true that it has been held that where * * the circumstances un - 
der which such inferior court may act in matters otherwise 
within its jurisdiction and these restrictions are disregarded, 
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the party aggrieved may have a remedy by prohibition * ' ( Peo - 
pie exrel. The Mayor v. Nichols, 79 N. Y., 582, 591). Ob- 
viously the restrictions referred to are such which go to the 
foundation of the right of the inferior court to proceed, such 
as doing something** outside of or beyond the jurisdiction 
of the court '* (Mayor v. Nichols, supra, 592). The inquiry 
upon a motion for a writ of prohibition must be addressed 
to the determination of either an assumption of jurisdiction 
where it doe not exist or the doing of an act which attempts 
to transcend the jurisdiction of the court. I do not think 
that the facts of this case come within the rules recognized 
in applications of this nature. Motion denied. Settle order 
on notice. 



WEISS V, KENNEY «T ai.. 

City Court of the City of New York, Trial Term^ May^ 1908, 

Hechanios' Lien Law— Necessity of complying therewith. 

In order to obtain the benefit of the Mechanics' Lien Law, it must be 
substantially complied with, so, when from the reading of the no- 
tice of lien filed it is impossible to determine what the items therein 
represent, it was heldy that there was not a sufficient compliance 
with the statute to entitle the lienor to its benefit. 

Dblehanty, J. — The law is well settled that to entitle a 
claimant under the Mechanics* Lien Law to the benefit of 
the statute the notice of lien must comply substantially with 
all its requirements, and if there is not such a compliance 
no lien is required (McKinney v. White, 15 App. Div., 
423 ; aff'd 162 N. Y., 601). The criticism upon the notice 
of lien filed by the plaintiff herein is that it is impossible 
to determine therefrom how much is claimed for labor, how 
much for the materials furnished, or how much for the mat- 
erials to be furnished. Each of these matters is stated in 
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the alternative, and in the construction of similar statutes 
the courts have uniformly held that such a statement is de- 
fective for the reason that it states neither the one fact nor 
the other and in efifect operates as an exclusion of the state- 
ment of any fact (N. J. Steel & Iron Co. v. Robinson, 85 
App. Div., 512; Bossert v. Fox, 89 id., 7; Alexander v. 
Hollander, 106 id., 404; Finn v. Smith, 168 N. Y., 465). 
I am forced therefore to hold that the notice in question 
fails to comply with section 9 of the Lien Law (Laws of 
1897, chap. 418), and that the filing thereof did not create 
a lien in plaintiff's favor. Such being the case, I am of 
the opinion that plaintiff is not entitled, as claimed, to 
maintain the action against Kenney, the owner of the prem- 
mises, and to recover under section 3412 of the Code of 
Civil Procedure a judgment for the amount due him from 
Schweitzer, the contractor. As I construe that provision 
of the law, the lienor, if he fails for any reason to establish 
a valid lien, but does establish that a sum is due to him, 
which he might recover in action upon contract, thereupon 
becomes entitled to a personal judgment against the party 
to the action who is liable therefor. The only party who is 
liable to plaintiff, who is a subcontractor, is his principal, 
Schweitzer, the general contractor. Certainly there is no 
privity between plaintiff and Kenney, the owner. I con- 
clude, therefore, that there should be judgment as follows : 
For plaintiff against defendant Schweitzer for $150 and 
costs; for defendant Kenney, dismissing the complaint, 
with costs, and adjudging the plaintiff's lien invalid, and 
directing its cancellation ; that the liens of the defendants 
John G. McMillan, Henry H. Meise and James W. Sweeney 
be cancelled of record for failure of said defendants to 
appear or answer herein ; that the liens filed by the defend- 
ants E. M. Pritchard & Son Company and Church E. Gates 
& Co. are valid and enforcible against the premises in ques- 
tion and in the order named for the agreed sum of $375, 
without costs. Present decision and findings accordingly 
on notice. 
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PEOPLE EX REi.. BERNARD v. McKEE. 

Supreme Courts Special Terniy May^ 1908. 

Liqnor Tax Law— Constmcti9n of section 17, snbdiYision 8. 

The amendment to section 17, subdivision 8, of the Liquor Tax Law 
provides that where a person holding a license certificate, which 
allowed him to sell liquors on the premises, has been forfeited be- 
cause the premises have become disorderly or used for gambling 
purposes, a new certificate cannot be issued for the period of one 
year to any person, and is held to be valid and a proper exercise 
of the police power of the state. 

DowLiNG, J. — The question involved in this application is 
that of the constitutionality of the amendment to section 17, 
subdivision 8, of the Liquor Tax Law, being chapter 144, 
Laws of 1908, and taking effect April 21, 1908. The prem- 
ises in question were formerly occupied by one Kalil leron, 
who traflScked in liquors therein under a certificate duly issued 
to him. On November 1, 1907, such certificate was duly re- 
voked on the ground that the premises had been suffered and 
permitted to be disorderly. On November 2, 1907, George 
Bernard, the petitioner, took possession of said premises and 
obtained a new certificate therefor, and since that date has 
been trafficking in liquors therein. It must be assumed that 
he was a holder of the certificate in good faith and had no 
connection with the acts of the former proprietor ; the State 
has commenced no proceedings to annul or terminate his 
certificate. At the time of the issuance of the license to him 
there was no provision of law forbidding the issuance of a 
certificate for premises wherein acts had been committed jus- 
tifying a revocation. The amendment in question provides 
that where a cancellation or forfeiture of a certificate has been 
had by reason of suffering the premises to become disorderly, 
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or permitting gambling therein, no new certificate shall be 
issued for said premises to any person for the period of one 
year from the entry of the final order of cancellation. It will 
be noticed that this virtually creates a new principle of pun- 
ishment for violation of certain kinds. The penalty is no 
longer a deprivation of the right to a certificate on the part 
of the certificate holder and his agents, servants, employees, 
representatives or members of his family, but the denial of 
the right to traffic in liquors in specified premises. From 
a penalty in personam it has virtually become one in rem. 
That the ultimate result of this provision may be good seems 
not unreasonable to hope, as it should make landlords more 
careful of the character and antecedents of the tenants to whom 
they lease premises to be used for trafficking in liquors. That 
it may in certain cases impose a grievous hardship on owners 
of property is also probable. But I am of the opinion that 
the provision is constitutional. It will be noted that the pro - 
vision applies to the issue of new certificates. It does not 
purport to authorize the cancellation of an existing certificate. 
No certificate holder has a vested right to the renewal of his 
certificate. The Legislature may at any time prescribe for 
the future more onerous regulations for the conduct of the 
liquor traffic or may inhibit it entirely. The certificate is a 
temporary license for a limited period, and gives no rights 
in perpetuity. The regulation of the liquor traffic is an ex- 
ercise of the police power of the State. So long as that power 
is exercised fairly, reasonably and uniformly no question can 
be successfully raised as to its being properly exercised. Nor 
does the fact that the applicant has already received a cer- 
tificate give him any additional rights over an original ap- 
plicant ( Matter of Clement v. Van Etten, 57 Misc. , 47 ; Matter 
of Clement v. Brady, 54 Misc., 352 ; Matter of Clement v. 
Cusick, affirmed April 24, 1908, App. Div., Second Dep't). 
The provision is constitutional and a lawful exercise of the " 
police power of the State. The special deputy commissioner 
was therefore justified in refusing to issue the new certificate. 
The writ is dismissed, with costs. 



VOLUME I. 107 



Taggart v. Manhattan Railway. 



TAGGART v. MANHATTAN RAII.WAY. 

Supreme Courts New York County, Special Term, June, 1908, 

Statute of Limitations— Gonstmction Section 375 of the 
Civil Code. 

In determining whether the Statute of lyimitations will act as a bar 
to an action brought to recover damages to the fee in real property, 
the rule seems to be to ascertain the date of the infantas becoming 
of age, add twenty years thereto, and if the cause of action accrued 
not more than ten years prior to the infant's coming of age, and 
the action is begun within twenty years after, such action will lie. 

C A, Gardner, for defendant. 

Peckham, Wanur & Strong, for plaintiff . 

BiscHOFF, J. — In view of the recent announcement by 
the Appellate Division in the case of Muller v. Man. R'y 
(108 N. Y. Supp., 852), I must take the rule of this depart- 
ment to be contrary to that applied in Highland v. R. R. Co. 
(24 App. Div., 417) when construing the opinion in Howell 
V. Leavitt (95 N. Y., 617) upon the question of disability 
as affecting the running of the Statute of Limitations. The 
meaning of section 375 of the Code of Civil Procedure hav- 
ing thus been determined in accordance with the plaintiff's 
contention by authority which is conclusive for the purposes 
of this trial, the views expressed by me upon the question in 
the opinion filed are not to control my disposal of the case. 
The test applied in the prevailing opinion in the Muller case 
for determining, the period within which an action must be 
commenced after disability ceases is stated as follows : * * It 
is to take the date of the coming of age of the infant as a 
starting point ; to that point add twenty years, and from that 
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ascertained date look back to the date when the cause of 
action accrued, and if said date was within the period of 
disability and not more than ten years prior to the infant's 
coming of age, and the suit is brought within twenty years 
after its coming of age, the statute has not run." Here the 
action was commenced by the Shradys on June 10, 1898, 
and the entry was on June 5, 1878. While certain of the 
tenants in common were of full age at the date of entry, the 
prescriptive period had not run as to the three younger 
members of the Shrady family, who became of age in the 
years 1879, 1880 and 1890 respectively, and the disability of 
these tenants in common must be taken to defeat the de- 
fendant's claim of prescription as to the interests of all. This 
is the rule which has been applied in the recent case of Goggin 
V. Man. R'y (109 N. Y. Supp., 83), and its effect is to 
render the defense of prescription unavailable to the de- 
fendants in the action before me. I have noted on the findings 
submitted my disposal of the requests to find. Form of 
decision, containing any further appropriate findings and 
conclusions necessary to express the result which I have 
indicated, on the basis of $4,000 fee damage, and $375 per 
annum rental damage, may be submitted on notice of settle- 
ment. Findings passed upon. 



CITY OF NEW YORK v, FUI.TON ST. RR. 

Supreme Courts New York County ^ Trial Term, June, 1908. 

Franchise— Payment of percentage tax. 

When the City of New York has granted the right to one Corpor- 
ation to operate street cars, upon a certain street, and afterwards 
grants the same right to another Corporation, for the same pur- 
pose, the later Corporation cannot be compelled to include in the 
gross receipts from which the percentage tax is paid, the receipts 
from the portion of the track rented from the first Corporation ^ 
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Francis K, Pendleton^ for plaintiff. 
Henry A. Robinson ^ for defendant. 

Truax, J. — The municipal authorities of the City of New 
York gave to the defendant, the Fulton Street Railroad Com- 
pany, the privilege of building and operating tracks upon 
Fulton street and adjoining streets for a distance of some 
two miles. For about one mile of this distance, however, 
consent had already been given by the same municipal au- 
thorities to other railroads to construct tracks and operate 
cars. These railroads had already opened the street and 
laid tracks. The defendant or its predecessor actually built 
tracks and operated cars upon about one -half of the route. 
The defendant entered into trackage agreements with the 
other railroad companies which had already built tracks, by 
which agreement it acquired the right to run its cars over 
the tracks that had already been constructed. This right 
was given to the defendant for a valuable consideration. 
The defendant has at all times paid to the plaintiff the per- 
centage tax upon the receipts derived from the operation 
over the tracks constructed and operated by itself; it has, 
however, never paid a percentage tax upon the receipts de- 
rived from operation over the tracks of the other companies. 
The question before the court is whether there shall be included 
in the gross receipts^ from which the defendant is under obli- 
gation to pay the percentage taXy the receipts derived from 
operation under the trackage agreement over the tracks of the 
other companies, I am of the opinion that it is not under 
such obligation. Section 95 of the General Railroad Law, 
which is the section which provides for the payment of the 
percentage tax, provides that any railroad company building 
or operating under the provisions of the Railroad Law or 
the Laws of 1884 shall pay the tax. The disputed mile of 
track was not constructed by defendant at all, but was con- 
structed by other companies ; nor was it operated by defend- 
ant under the above mentioned law. It was operated by 
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defendant under and by virtue of the trackage agreement 
with the other companies which constructed the tracks. It 
was held by the Court of Appeals, in Ingersoll v. Nassau 
Elec. RR. (157 N. Y., 453), that **as the law now stands, 
a railroad corporation desiring to use the tracks of another 
railroad cannot acquire from the municipality or the abutting 
owners a franchise to run cars over those tracks. Every 
part of the franchise was given to and acquired by the cor- 
poration constructing the road; no part of it was retained, 
nor any right to carve out of it another franchise, in whole or 
in part. The consent of the abutting property owners that one 
railroad corporation should use the tracks of another could 
not, therefore, confer or contribute towards the bestowal of a 
franchise, and in the event of their refusal to consent they 
might very well claim that the Appellate Division is not au- 
thorized to grant consent in such cases under our present 
statutes, and thereupon insist that they were in a position to 
prevent the use of the tracks by the assignee corporation until 
their demands should be complied with. If, however, this 
contention should not avail, the Appellate Division might in 
the exercise of its discretion refuse to consent, and thus oper- 
ation under the contract would be prevented. But if the bur- 
den was less onerous, indeed if it was only slight, it would 
be beyond the legislative power to impose it. It is well 
settled that a perfected railroad franchise constituted either 
by direct legislative grant or by consent of local author- 
ities and property owners, in pursuance of the Constitu- 
tion and general laws, especially when followed by actual 
operation, is a property right that cannot be afterwards taken 
away or diminished, either by subsequent constitutional 
amendment or by legislative or municipal action, except 
in the exercise of the police power or the right of eminent 
domain." That it is the intention of the statute that per- 
centages should be paid only upon a track that is built and 
operated directly under the law appears from the following 
portion of section 95 of the Railroad Law : * * If a street sur- 
face railroad corporation existing and operating any such 
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railroad in any such city shall thereafter extend its tracks 
or construct branches therefrom and shall operate such 
branches or extensions under the provisions of chapter 252, 
La;ws of 1884, or of this article, such corporation shall pay 
such percentage only upon such portion of its gross receipts 
as shall bear the same proportion to its whole gross receipts 
as the length of such extensions or branches shall bear to the 
entire length of the line.'' I am of the opinion that defend- 
ant is bound to pay the percentage tax upon 5515-10316 
(5515-10316ths) of its gross receipts, this amount it is con- 
ceded that the defendant has already paid. Judgment is or- 
dered for the defendant, dismissing the complaint with costs. 



RECTOR, ETC., OF ST. STEPHEN'S, etc. v, RECTOR, 
ETC., OF THE CHURCH OF THE TRANSFIG- 
URATION, ETC. 

Supreme Court, New York County , Special Term, June, 1908, 

Covenant in deed— Gonstrnction thereof. 

When it is covenanted in a deed that the premises shall be used for 
church purposes only and the covenant shall run with the land, an 
action cannot be maintained to declare the covenant void if from 
all the circumstances it seems a reasonable restriction. 

Blandy, Mooney & Shipman, for defendant. 

Arthur O, Townsend, for plaintiff. 

O'GORMAN, J.— In 1897 the defendant corporation con- 
veyed certain premises used as a chapel in West Sixty - 
ninth street, in the City of New York, to one Quintard, 
who took title in behalf of the plaintiff corporation, and 
two or three years thereafter duly conveyed the said prem- 
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ises to the plaintiff. Each of said deeds contained the 
following restrictive covenant : ' * And the said party of the 
second part for himself, his heirs and assigns, doth cov- 
enant and agree to and with the said party of the first part, 
its successors and assigns, that the party of the second part, 
his heirs and assigns shall not at any time hereafter occupy 
or use said premises or any part thereof hereby conveyed 
or permit the same to be occupied or used for any purpose 
other than church purposes only. And it is expressly 
understood that the said covenant shall attach to and run 
with the land." This action is now brought by the plain- 
tiff to have the covenant declared invalid and to free the 
title from the incumbrance thereof, on the ground that the 
clause in question was inserted in the original deed to 
Quintard under a mutual mistake of fact, and, further, that 
it is inequitable to retain the clause because the defendant 
church has no other property in the locality to be affected 
thereby, and that its retention is prejudicial to the interest^ 
of the plaintiff corporation in that it cannot borrow money 
needed for necessary church purposes. As to the claim 
that the insertion of the clause was due to a mutual mistake 
of fact, there is no evidence to support it, and that claim 
must be dismissed. The only qtcestion pfesented^ therefore^ 
relates to the validity of the covenant and the right of the 
plaintiff to have it canceled. It is well settled that the 
dominion which the law gives every owner of real estate 
over his land invests him with power, when he conveys the 
same, to impose restrictions on its use by the new owner. 
The only limitation upon this power is that it must be ex- 
ercised reasonably and with a due regard to public policy 
(Plumb V. Tupps, 41 N. Y., 446; Cowell v. Springs Co. 
100 U. S. , p. 56 ; Smith v. Barrie, 56 Mich. , 314) . In Cowell 
V. Springs Co. (supra) the deed contained a provision that in- 
toxicating liquors should never be sold on the premises con- 
veyed, and that in the event of a breach the grantor might re- 
enter. Mr. Justice Field, speaking for the court in that case, 
said : * * The validity of the condition is assailed by the defend- 
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ant as repugnant to the estate conveyed. His contention 
is that as the granting words of the deed purport to transfer 
the land and the entire interest of the company therein 
he took the property in absolute ownership, with liberty to 
use it in any lawful manner which he might choose. With 
such use the condition is inconsistent, and he therefore 
insists that it is repugnant to the estate granted. But the 
answer is that the owner of the property has a right to dis- 
pose of it with a limited restriction on its use, however 
much the restriction may affect the value or the nature of 
the estate. Repugnant conditions are those which tend to 
the utter subversion of the estate, such as prohibit entirely 
the alienation or use of the property. Conditions which 
prohibit its alienation to particular persons or for a limited 
period, or its subjection to particular uses, are not subver- 
sive of the estate ; they do not destroy or limit its alienable 
or inheritable character (Sheppard's Touchstone, 129, 131). 
The reports are full of cases where conditions imposing 
restrictions upon the uses to which property conveyed 
in fee may be subjected have been upheld. * * * The con- 
dition in the deed of the plaintiff against the manufacture or 
the sale of intoxicating liquors as a beverage at any place of 
public resort on the premises was not subversive of the es- 
tate conveyed. It left the estate alienable and inheritable 
and free to be subjected to other uses. It was not unlaw- 
ful nor against public policy, but, on the contrary, it was 
imposed in the interests of public health and morality.'' 
Pliimp V. Tupps (supra) arose out of a similar restriction 
and the court recognized the same principle. In McKissick 
V. Pickle (16 Penn. State, 140) and in Warner v. Bennett 
(31 Conn., 468) the restriction contained in the deed con- 
fined the use of the property to educational and religious 
purposes, and the restriction was held valid. For many 
years before the sale of the property in question the defend- 
ant used the premises as a place of religious worship. The 
property was sold to a church of the same religious com- 
munion. What more natural than to infer that both parties 
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understood that the property was to be devoted to relig- 
ious purposes, and to insure that end nothing could be 
more reasonable than the insertion of the restrictive clause 
in the deed. It is clear that the defendant has an interest 
in the observance of the covenant, and without its consent 
the restriction cannot be released. It does not violate pub- 
lic policy or good conscience and cannot be regarded as 
unreasonable. The plaintiff took title subject to the re- 
striction, and the purchase price of the premises is pre- 
sumed to have been affected thereby (5 American English 
Encyclopedia of I<aw, 11). Having assumed the liability 
it would be inequitable to permit the plaintiff to disregard 
it. While restrictive covenants are usually imposed for 
the benefit of adjacent property, the ownership of contig- 
uous property is nevertheless not a prerequisite to the 
enforcement of such a restriction. Judgment for the de- 
fendant, with costs. 



MAIRS V, BAI.TIMORE & OHIO RR. 

Supreme Courts New York County ^ Trial Term^ JunCy 1908, 

Bill o! Lading— Alteration of. 

When a bill of lading has been altered so as to make it negotiable, 
and it is sought to hold the Common Carrier liable for such alter- 
ation by a third party, an action will not lie against said Common 
Carrier, for the reason that it was in no way liable for the forgery 
of a third party. 

White & Othemauy for plaintiff. 

Boardman, Piatt & Soley^ for defendant. 

Gerard, J. — After careful consideration I have conclud- 
ed that this case is controlled by the decision of the Court 
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of Appeals in the former action between the same parties 
(175 N. Y., 409). It appears that one Raichelberger in 
December, 1896, and January, 1897, shipped some 2,950 
barrels of Sagamore cornmeal, consigned to James S. Day, 
from Circleville, Ohio, to the City of New York. Raichel- 
berger received from the railroad bills of lading containing 
certain printed ** conditions," the ninth of which was as 
follows: ** 9. If the word * order * is written hereon im- 
mediately before or after the name of the party to whose 
order the property is consigned, without any condition or 
limitationot her than the name of the party to be notified of 
the arrival of the property, the surrender of this bill of lad- 
ing properly indorsed shall be required before the delivery 
of the property at destination. If any other than the afore- 
said form of consignment is used herein the said property 
may at the option of the carrier be delivered without requiring 
the production or surrender of the bill of lading." When 
the bills of lading were delivered to Raichelberger the word 
** order " did not appear thereon, either before or after the 
name of the consignee. The goods were shipped by the 
Norfolk & Western Railroad and forwarded to New York 
by the defendant, Raichelberger transmitting the bill of lad- 
ing to Day, the consignee. These bills of lading Day, in 
the months of January and March, 1897, transferred to the 
plaintiff as collateral security for certain loans amounting 
to the sum of $6,195. At some time before the transfer of 
the bills of lading to the plaintiff the words ' * order of and 
notify' ' were forged before the name of the consignee. The 
plaintiff did not notify the railroad of his rights under the 
bills of lading until the summer of 1898, and it is admitted 
by the pleadings that the cornmeal had in the meantime been 
delivered to Day. The plaintiff sues to recover the amount 
advanced by him to Day on the strength of these bills of lad- 
ing, relying upon the provisions of section 633 of the Penal 
Code, which makes it a felony for an agent or oflSicer of a rail- 
way to deliver any goods for which a bill of lading, receipt or 
voucher has been issued unless such receipt or voucher bears 
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upon its face the words * * Not negotiable *' plainly written or 
stamped, or unless such receipt is surrendered to be can- 
celed at the time of such delivery. The plaintiff some years 
ago brought an action against the same defendant on a bill 
of lading in all respects similar to those now in suit (Mairs 
V. Baltimore & Ohio RR., 175 N. Y., 409). The only dif- 
ference between that action and the present one was that in 
the former case it was aiffirmatively proved that the cornmeal 
was delivered to Day before the bill of lading was transferred 
to the plaintiff. The Court of Appeals in that case held that 
the civil liability, if any, of the defendant existed by reason 
of the provisions of section 633 of the Penal Code ; that there 
could be no recovery under this section unless the damages 
to the plaintiff resulted from the defendant's illegal act; 
that though the defendants in failing to take up the bill of 
lading when they delivered the goods upon the order of the 
consignee might, as the bill of lading did not have the pre- 
scribed formula ** Not negotiable" endorsed thereon, have 
been guilty of a technical violation of the statute, the bill 
of lading was, by virtue of the ninth condition thereof, in 
fact, * * Not negotiable, ' ' and that the plaintiff's injury resulted 
not from the technical violation of the statute, but from the 
forgery which gave to a non- negotiable bill the appearance 
of negotiability. That is to say, the effect of the bill was the 
same as if the words ' * Not negotiable ' * had been indorsed 
thereon, but the absence of this prescribed phrase might 
have made the defendant's delivery of the goods a technical 
violation of the statute. The present case is controlled by 
the decision of the Court of Appeals unless the lack of evi- 
dence that the bills of lading were * * spent bills ' * when trans - 
ferred to the plaintiff is sufl&cient to differentiate it. A bill 
of lading was at common law in no sense negotiable. It was, 
of course, assignable, but whether the assignee had any rights 
of action against the carrier who delivered the goods to the 
consignee without notice of the assignment it is unnecessary 
to consider, for certainly there was nothing in the common 
law to prevent the parties from stipulating, as in the bills 
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in suit, that the goods might be delivered to the consignee 
without the production of the bill of lading. The defendant 
was, therefore, under the contract embodied in the bills of 
lading, authorized to deliver the goods to the consignee with - 
out the production of the bills, and the plaintiff's case, as in 
the former action, rests upon the theory that such delivery 
constituted a technical violation of the provisions of the 
Penal Code. The injury suffered by the plaintiff was, 
however, as in the former case, due not to the technical 
violation of the statute, but to the forgery. It might be 
thought that the case of Colgate v. The Pennsylvania Co. 
(102 N. Y., 120, affirming 31 Hun, 297), which sustained 
the plaintiff's action, as far as goods in the possession of the 
railroad at the time the bills of lading were transferred to 
the plaintiff were concerned, but gave judgment to the de- 
fendant as to goods delivered to the consignee before the 
bills of lading came into the plaintiff's hands, points out the 
distinction between the present case and the Mairs case in 
175 N. Y. The Colgate case was, however, an action for 
conversion, and, as in the case of the goods delivered to the 
consignee before the assignment of the bills of lading, the 
delivery to the consignee was a delivery to the person then 
entitled to receive the same, no ** conversion " could be 
predicated thereon. In an action based upon the statute 
in force at the time the Colgate case arose, however, it does 
not make the slightest difference whether the goods were 
delivered to the consignee before or after the bills of lading 
were transferred to the plaintiff. That statute was intend- 
ed to prevent the fraudulent negotiation of ** spent bills," 
as well as to prevent delivery to a consignee after he has 
parted with his bills of lading (Colgate v. Penn. Co., 102 
N. Y., 126). The distinction between the Colgate case 
and the Mairs case in 175 N. Y. is that the Colgate case was 
decided under the provisions of chapter 326 of the Law of 
1858, as amended, which expressly gave to all persons ag- 
grieved a right of action for damages, and that the bill of lad- 
ing in the Colgate case contained no provision that the goods 
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might be delivered to the consignee without the production 
of the bill. That statute (chap. 326 of the Laws of. 1858) 
has been repealed (Laws of 1886, chap. 593) . In the Mairs 
case the bill of lading expressly provided that delivery could 
be made without production of the bill, thus making it in fact 
not negotiable,** and the plaintiff's claim rested on a tech- 
nical violation of section 633 of the Penal Code. The plain- 
tiff's contention that the civil right of action under chapter 
326 of the Laws of 1858 was preserved by section 3 of the 
repealing act (chap. 593 of the Laws of 1886) is without 
merit. That section refers only to rights of action which 
had accrued before the repeal (Mairs v. Baltimore & Ohio 
RR., 175 N. Y., 412). Motion to set aside the verdict and 
for a new trial is granted. 



MUTUAL LIFE INS. CO. v. GRANNISS. 

Supreme Courts New York County^ Special Term^ June, 1908, 

N^leot o! Official Duty— Liability therefor. 

When in the complaint it is alleged that the defendant ' * wrong- 
fully, improvidently, carelessly, etc.,*' made a payment of 
money out of the assets of the plaintiff, and a demurrer to the 
complaint is made, such demurrer will be overruled and plaintiff 
allowed to prove that the defendant knew that the payment was an 
unlawful one!. 

y. McKeen, for plaintiff. 
White & Case, for defendant. 

Erlanger, J. — The defendant was at one time a trustee 
and vice-president of the plaintiff. It is alleged in the 
complaint that during his incumbency of the office he neg- 
lected his official duty and wasted the plaintiff's assets. 
Five causes of action are set up in the complaint. The 
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fourth is attacked by demurrer as being insuflScient in law, 
and the particular objection assigned is that it fails to charge 
the defendant with having made the payment therein referred 
to ** wrongfully, improvidently, carelessly, negligently or 
without authority.'* The demurrant contends that, even if 
the defendant did pay the money, non constat such payment 
might well have been a loan to the person receiving it in the 
ordinary course of business duly authorized by the directors 
who had full charge of the company's funds. The words 
quoted, it seems to me, carry with them no magic. It is not 
necessary in charging a person with fraud that that term be 
used. If facts sufficient are alleged, from which the inference 
of fraud appears, enough has been stated to sustain the 
pleading. And so, because there is an absence from the 
fourth cause of action of either or all of the words quoted, 
the pleading quo ad the particular cause is not to be con- 
demned, if otherwise there are sufficient averments from 
which the inference can clearly be drawn that the payment 
was unlawfully made. It is the rule and not the exception 
for pleaders to allege by way of conclusion that particular 
acts were either unlawful or negligently performed. Such 
averments, however, add no strength to the pleading. The 
Code requires a plain and concise statement of the facts and 
nothing more, and I think this requirement has been met. 
It is alleged in the cause of action to which objection is 
made after certain formal averments, ** that the defendant 
affixed his signature to a certain voucher admitting the re- 
ceipt by one Olyphant of $25,000, and that by so doing he, 
the defendant, intended to cause and procure, and did cause 
and procure, the said sum to be paid to said Olyphant from 
the moneys of plaintiff ; that the defendant then wel{ knew 
that said Olyphant was not authorized by plaintiff to receive 
or disburse the said sum or any other moneys of the plaintiff 
on its behalf^ nor was the said plaintiff indebted to the said 
Olyphant y nor was the latter at the time acting as agent or 
otherwise for any person or corporation to whom this plaintiff 
was indebted^ nor authorised as such agent or otherwise to re- 
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ceive or disburse said money ^^^ and that by reason and in con- 
sequence of the aforesaid conduct of the defendant the said 
sum was wholly lost to plaintiff. I do not see why more 
should have been pleaded. The clear intendment from these 
admitted facts is that the defendant, in violation of his duty as 
an officer, paid this large sum of money without any liability 
on the part of the plaintiff, either to the one receiving it or to 
any one else. True, the added words, * * that the money was 
lost to plaintiff, ' ' create no cause of action. But isolated sen - 
tences are not to be taken to condemn a pleading, the whole 
must be taken together, and unless a legal liability can be 
spelled therefrom, the pleading is unquestionably bad. I see 
nothing in the allegation to justify the inference **that the 
payment to Olyphant might have been made in his individual 
capacity, as a loan under a unilateral transaction, ' ' as is con- 
tended by counsel for the demurrant. Counsel has presented 
in his brief quite a plausible argument in respect of the 
new matter added since the pleading was amended, but his 
reasons are hardly sufficient to destroy the effect of the 
pleading, unless we go back to the time when slight techni- 
cal omissions were held to be fatal. The rule of a liberal 
construction, in so far as it applies to matters of form, should 
be carried to its fullest extent, subject, of course, to the fur- 
ther rule that no essential facts are to be supplied by in- 
ference alone (Coatsworthv. Lehigh Valley RR. , 156 N. Y., 
451-457; Sage v. Culver, 147 N. Y., 245). I am of the 
opinion that under the averments plaintiff can prove the 
unlawfulness of the payment to Olyphant, made through the 
defendant, who, at the time, as is admitted, knew that 
Olyphant was not entitled to the money. The demurrer is 
overruled, with leave to withdraw the same within twenty 
days after entry of interlocutory judgment upon payment of 
costs. 
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CERERO V. AM. SURETY CO. 

City Court of the City of New York, Trial Ternty June, 1908, 

Contract— Gonstmction thereof. 

Whether the sum named in a contract, as damages, shall be con- 
sidered as in the nature of a penalty, must be determined from all 
the circumstances in the making of the contract. 

j€u:ob M, Grossman, for the motion. 

Davies, Stone & Aiierbachy opposed. 

F1NE1.1TH, J.— This is a motion to set aside the verdict 
of the jury for $500 on the ground that it was against the 
weight of evidence, contrary to law and contrary to the evi- 
dence. The action is to recover $1,000 for breach of a 
written contract, dated June 5, 1905, between the plaintiff 
and the defendant Rosoff , whereby the plaintiff granted and 
conveyed to said defendant certain buildings in the Borough 
of Manhattan, City of New York, down to the level of the 
cellar bottoms of said buildings and the material constitut- 
ing the same, and all debris except the old mortar and cement 
of the buildings which may result from taking down said 
buildings to be removed from the premises within thirty days 
from the date thereof. The American Surety Company was 
made a party defendant by reason of a certain written instru- 
ment dated June 2, 1905, and delivered by it and the defend- 
ant Rosoff to the plaintiff on the 5th day of June, 1905, where- 
by said Rosoff, as principal, and said company, as surety, are 
held and firmly bound unto Raphael L. Cerero, of the City of 
New York, in the sum of one thousand dollars ($1,000) ,'' 
and further reciting the contract above mentioned and then 
stating the condition of said obligation, to wit : ** That if 
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the said principal shall faithfully perform said contract on 
his part in so far as such contracts provide for the demolish- 
ing and removing of said buildings, then this obligation 
shall be void; otherwise to remain in full force and effect." 
At the trial plaintiff's evidence was to the effect (testimony 
of James R. Hay) that the defendant Rosoff failed to remove 
the debris or any part thereof ; that the buildings in question 
consisted of five adjoining houses of twenty feet frontage 
each, upon lands extending about one hundred feet into the 
block ; that the cellars, which were of uniform depth of ten feet 
each, were filled very nearly to the street level, and in some 
places above the street level, with the debris resulting from 
the taking down of the houses ; that the amount of old mortar 
and cement in this mass was very small ; that the estimate 
cost of freeing the premises from this debris, exclusive of 
old mortar and cement, would be about $1,200. Another 
witness of the plaintiff testified that 25 per cent, of this mass 
of debris was other than old mortar and cement, this being 
his estimate only, based upon a superficial examination ; no 
effort was made by him to accurately determine the exact 
proportion. In addition to this a large quantity of tin, such 
as comes from roofs , was on the premises . That the frontage 
of the houses was 100 feet and the depth of the houses into 
the block was 60 feet. This gave a surface area of 6,000 
square feet, and with a depth of 10 feet the cubic contents 
of the mass was 60,000 cubic feet, or 2,222 cubic yards, plus 
a small fraction of a cubic yard. The evidence of the char- 
acter of the debris and the fact that a quantity of tin was left 
upon the premises was corroborated. The testimony of the 
defendant Rosoff was that the reasonable cost of removal of 
the debris such as came from these buildings was $2 a load 
of 2i cubic yards, making the total cost, based upon the fig- 
ures given, of $1,776. If 25 per cent, of this was required 
to be removed the pro rata cost would be $444. The defend- 
ants raise the question that the sum sued for was in the nature 
of a penalty, and therefore the jury, finding for the plaintiff 
upon the issues presented, should have found a verdict for 
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said sum, and that a verdict for a smaller amount cannot be 
sustained. In considering this question it should be observed 
that the agreement is by reference made part of the bond, and, 
therefore, in seeking the extent to which the defendants 
obligated themselves to the plaintiff and in determining the 
scope of their liability, the two documents should be read 
together. Though the liability of a surety is in strictissimi 
juris i his undertaking must be given a fair and reasonable 
construction, and the intention of the parties sought to be 
ascertained, guided by the same rules applicable to the 
construction of contracts in general (Smith v. Molleson, 
148 N. Y., 241, 246). However, the question whether 
such damages as are stipulated in the gross amount fixed 
for a failure to perform a contract is in the nature of a pen- 
alty is one of considerable difficulty, and the authorities 
upon the subject are replete with contradictions. Nothing 
can be gained by a review of the numerous cases where the 
question is discussed. One rule of construction, however, 
seems established. That is, that the courts are to be gov- 
erned by the intention of the parties, to be gathered from 
the language of the contract itself, and from the nature of 
the circumstances of the case (Colwell v. Lawrence, 38 N. 
Y., 71; Kempv. Knickerbocker Ice Co., 69 N. Y., 45). 
In Hosmer v. True (19 Barb., 106, 109), Johnson, J., 
says : * * Whether a sum agreed to be paid as damages for 
the violation of an agreement shall be considered as liqui- 
dated damages or only a penalty depends upon the mean - 
ing and intent of the parties as gathered from a full view of 
the provisions of the contract, the terms used to express 
such intent and the peculiar circumstances of the subject 
matter of the agreement (Dakin v. Williams, 17 Wend., 
447; s. c, 22 id., 20l). The contract in such cases, as in 
every other, is to govern, and the true inquiry is. What 
was the undertaking? Whether it was folly or wisdom for 
the contracting parties thus to bind themselves is of no 
consequence if the intention is clear.'* Mundy v. Culver 
(18 Barb., 336, 338) is authority for the statement that there 
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are various legal rules for ascertaining whether a sum named 
in a contract to be paid by a defaulting party was intended 
as liquidated damages or a penalty merely. Among these 
rules is one well established by numerous decisions, that 
when a contract is such that the damages, in case of a viola- 
tion of it, will be uncertain in their nature and amount and 
the parties have stipulated that in the event of a breach a 
certain sum shall be paid by the party in default as liquidated 
damages, they will be regarded as having so intended and 
that sum will be treated as the measure of damages (Sedg- 
wick on Damages, 421; Holmes v. Holmes, 12 Barb., 137; 
Dakin v. Williams, supra). Considering the subject matter 
of the agreement in the case at bar, the nature of the transac- 
tion that the bond was intended to facilitate, and giving a nat- 
ural construction to the provisions of the contract and bond in 
seeking therefrom the intention of the parties, it seems quite 
clear to me that the defendant Rosoff bound himself to remove 
certain specified debris within a certain time limitation, and 
that upon a breach of his obligation both defendants ob- 
ligated themselves to respond in damages to the plaintiff in 
such sum, not exceeding $1,000, as he may have been dam- 
nified, governed by the proper measure of damages in such 
cases. The defendants urge that the plaintiff failed to 
prove that he suffered any actual damage whatever, as the 
evidence showed that the premises in question, with the 
debris thereon, were sold and conveyed to a third person. 
When the breach of said contract occurred the rights and 
liabilities of the parties became fixed and determinable. 
The breach occurred, as found by the jury, thirty days after 
the date of the contract, when the defendant Rosoff had 
failed to remove the debris pursuant to contract, and the 
plaintiff was entitled then to recover damages to be meas- 
ured by the cost of removal of the debris that the defendant 
Rosoff should have removed. How can a subsequent 
history of the premises in question affect the rights and 
obligations of the parties as they then existed? When we 
regard the fact that this action may have come to trial at the 
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first Trial Term of this court after November 2, 1905 (the 
date of the joinder of issue herein) and before the premises 
were sold and conveyed, the fallacy of this proposition be- 
comes apparent. Should the fact that our calenders are 
congested, and that two and a half years elapsed from the 
joinder of issue herein till the trial of said issue, narrow the 
plaintiff's rights or affect the defendants* liability? In the 
case of Scott V. Haverstraw Clay and Brick Co. (135 N. Y., 
141) , involving the question as to the measure of damages for 
a breach of a covenant by which the defendant bound itself 
to leave the surface of a brickyard leased by it in a smooth 
condition, which condition was necessary in order to man- 
ufacture brick successfully in the manner in general use 
when the contract was made, at page 151, the court says: 
**The fact that since the lease was made other methods for 
making brick have been devised which rendered this con- 
dition of the surface unnecessary does not change the con- 
struction to be put upon the covenant, nor the defendant's 
liability under it." To the same effect is Appleton v. Marx 
(191 N. Y., p. 81, Advance Sheets. January 28, 1908, No. 
373). The question raised by the defendant as to the suf- 
ficiency of the evidence as to the quantity of debris other than 
old mortar and cement left upon the premises is answered 
by the fact that the evidence on this element of the case was 
submitted to the jury, who found by their verdict what pro- 
portion of the unremoved debris was other than old mortar 
and cement. Assuming for the sake of argument that the 
evidence on this proposition was meagre, the jury passed 
upon the credibility of the witness on this point and the 
probability of his evidence, and found the facts substantially 
to be as testified to. There is sufl&cient, in my opinion, to 
support the verdict, and I am loath to disturb it. Motion 
to set aside the verdict and for a new trial denied. The 
defendants may have ten days' stay of execution after notice 
of entry of judgment and thirty days to' make and serve a 
case. 
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DICKEY V, GOLDSCHMIDT et al. 

Supreme Court, Special Term, New' York County, June, 1908. 

Trust deed— Canoellation thereof. 

In the absence of a proof of fraud, mistake or undue influence at 
the time of making a deed of trust, any action brought to set same 
aside must fail, where the beneficiaries have a vested interest in it. 

M. T. Corcoran, for plaintiff. 

« 
F. S. Wait, for defendant. 

Seabury, J.— The purpose of this suit is to cancel a deed 
of trust. The deed of trust was made on June 22, 1891, be- 
tween the plaintiff and George B. Goldschmidt, Samuel A. 
Goldschmidt and John A. Burchell '. At the time the plaintiff 
signed the deed of trust she was the wife of John A. 
Burchell. Burchell subsequently died, and the defendants 
are the surviving trustees under the deed of trust referred 
to above. Under the deed of trust the plaintiff granted and 
conveyed to the persons named therein ** all her right, title 
and interest, claim and demand, both in law and in equity, 
with all remainder and remainders, reversion and rever- 
sions, vested or contingent, of,, in and to the said estate of 
said Samuel B. H. Judah, and to every part and parcel 
thereof, and to the rents, issues and income and profits 
thereof, in trust, nevertheless, for the uses and purposes 
following, that is to say: lu trust during the life-time of 
her, the said Celestine A. Burchell, the party of the first 
part, to collect and receive the rents, issues, income and 
profits thereof, and after the payments of all taxes, water 
rates, assessments, repairs, insurance, interest on mortgages 
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or other charges and expenses to Pay over and apply the net 
rents y issues ^ income and interest arising therefrom to her, the 
^said party of the first party and at and after the death of the 
party of the first part to pay over^ divide and convey the priyi - 
cipal of the trust estate hereby created to and among such per- 
sons and to and for such objects as the said party of the first 
Part shall in and by her last will and testament direct y nom - 
inate and appoint y and in default of such last will and testa- 
menty then to pay over, convey and divide the same to and among 
the heirs at law and next of kin of the said party of the first part 
in the same manner and in the sarne proportions as if she y the 
said party of the first party had died seized and possessed 
thereof and intestate.'' At the time when the plaintiff made 
this trust deed she had two children. She has since remar- 
ried and now has another child. All of these children are 
now living, and none of them have been made parties to this 
suit. The surviving trustees are the uncles of the settler. 
The trust was made for the purpose of preventing the settler 
from being influenced to apply her property in settlement of 
her husband's debts. There was no fraud, mistake or un- 
due influence attendant upon the making of the trust deed. 
The plaintiff served notice upon the trustees that she elected 
to terminate the trust. This notice was without any legal ef - 
feet whatever. The trust was not terminable at the option of 
the settler. Nor is any right to terminate or change it dur- 
ing her lifetime reserved to the settler in the deed of trust. 
The only right of control of the principal which is reserved 
in the deed of trust is the right to dispose of it by will. 
The children of the settler have, therefore, a vested interest 
in this principal, which is subject to being divested by the 
will of the settler. The court is without power to divest 
these infant children of their interest in this future estate 
(Watson V. Bonney, 2 Sand., 405). Wide as is the su- 
pervisory power of courts of equity over trustees in the 
management of trust estates, yet they cannot, except in 
exceptional cases, dissolve a trust before the expiration of 
the term for which it was created. As was said in Cuth- 
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bert V. Chauvet et al. (136 N. Y., 328) : ** The exceptions 
have been rare, and have always belonged to a well defined 
class, where the interference of the court did not disturb or 
destroy the trust scheme, but was rendered necessary in 
order to prevent its entire failure.'* The exceptional cases 
are discussed in Cuthbert v. Chauvet (supra), and it is 
evident that the present case does not come within any of 
those classes of cases where authority sanctions judicial 
interference. In Keyes v. Carleton (141 Mass., 45) the 
court said: ** It is settled by the uniform course of the de- 
cisions in this commonwealth that a voluntary settlement, 
fully executed by a person of sound mind, without any 
mistake, fraud or undue influence, is binding upon the 
settler, and cannot be revoked, except so far as a power of 
revocation has been reserved in the deed.*' Judgment is 
awarded to the defendants dismissing the complaint. 



Wii.1. OF FREDERICK A. DAVIS. 
Surrogate's Court, Kings County y June, 1908. 
Contest of Will--€o8ts not allowable to committee. 

Costs cannot be awarded to committee of a lunatic, when unsuccess- 
ful on the probate of a will. 

Campbell & Pape, attorney for proponent. 

David Murray, attorney for contestant. 

Ketch AM, S.— Where the committee of a lunatic is an 
unsuccessful contestant upon probate, and there has been 
no special guardian appointed for the lunatic, costs cannot 
be awarded to the committee. In this case the claim of 
costs is deserving and would be approved if it were within 
the power of the court to allow it. Section 2558 of the 
Code, so far as applicable, provides that costs shall not be 
awarded to an unsuccessful contestant *^ unless he is a spe- 
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cial guardian appointed by the court.*' It will not do to 
give costs to the committee on the theory that he is to be 
regarded as a special guardian. It is to a person * * appoint- 
ed/* and not to one ** regarded,** that the award is possible. 



PEOPLE EX REi.. KREKLER v. BUTLER. 

Supreme Court, Special Term, New York County y June, 1908. 

Tenement Honse Act— Constniction thereof. 

Where under the Tenement House Act it is sought to alter the build- 
ing, so that one or more of the rooms would contain less than sev- 
enty square feet, as made necessary by section 70 of the Act of 1901, 
such attempt must fail. 

William Hauler, for the motion. 

Francis K. Pendleton, opposed. 

Gerard, J. — Application for a peremptory writ of man- 
damus to compel the tenement house commissioner to approve 
certain plans for the alteration of a tenement house. The 
petitioner, as owner, is required to obtain the approval of 
the tenement house commissioner to the proposed alterations 
(sec. 121, Tenement House Act, chaps. 334 and 555, Laws 
of 1901 as amended), and the tenement house commissioner 
has refused to approve plans submitted, pursuant to section 
121, by the petitioner. This proposed alteration consists of 
the building of a shaft for air and light. The building of 
this shaft will decrease the area of two rooms, parts of which 
are taken for the proposed shaft, to less than seventy square 
feet each. One of the rooms will be made as small as seven 
feet two inches by eight feet two and a half inches. The 
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commissioner further states that he does not approve the 
alterations in that the light or ventilation will be diminished 
in a manner not approved by him. Section 5 of the act pro- 
vides as follows: **5. Alterations and change in occu- 
pancy. — No tenement house shall at any time be altered so as 
to be in violation of any provision of this act. If any tene- 
ment house or any part thereof is occupied by more families 
than provided in this act, or is erected, altered or occupied 
contrary to law, such tenement house shall be deemed an 
unlawful structure, and the department charged with the 
enforcement of this act may cause such building to be vacated. 
And such building shall not again be occupied until it or its 
occupation, as the case may be, has been made to conform 
with the law.*' Section 67 provides as follows: ** 67. 
Rooms, lighting and ventilation of. — No tenement house 
shall be so altered that any room or public hall or stairs 
shall have its light or ventilation diminished in any way not 
approved by the department charged with the enforcement 
of the act.'* Section 70 provides as follows: ** 70. Rooms, 
size of. — In every tenement house hereafter erected all rooms, 
except water-closet compartments and bathrooms, shall be 
of the following minimum sizes : In each apartment there 
shall be at least one room containing not less than one 
hundred and twenty square feet of floor area, and each other 
room shall contain at least seventy square feet of floor area. 
Each room shall be in every part not less than nine feet 
high from the finished floor to the finished ceiling ; provided 
that an attic room need be nine feet high in but oife-half its 
area." As far as section 67 is concerned, the alterations 
proposed would undoubtedly increase the light and ven- 
tilation of the two rooms. That section gives the com- 
missioner discretion as to approval, and the discretion of a 
public officer is not usually subject to control by mandamus 
unless there is a gross abuse of the discretionary powers. 
In this case the increase of light and ventilation by the 
proposed alteration is so apparent that a refusal to approve 
would almost amount to an abuse of discretion. But the 
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vital question arises under section 70, which provides that 
every room in a tenement house shall have a floor area of 
at least seventy square feet. The contention of the petitioner 
is that this section does not apply to the alteration of an ex- 
isting tenement house, and that the floor area of the rooms 
in an existing tenement house may be reduced to less than 
seventy square feet of floor area provided each room contains 
at least 400 cubic feet of airspace, under section 112, which 
reads as follows: ** 112. Overcrowding. — No room in any 
tenement house shall be so overcrowded that there shall be 
afforded less than four hundred cubic feet of air to each adult 
and two hundred cubic feet of air to each child under twelve 
years of age occupying such room.*' I am of the opinion 
that the plain intent of the lyCgislature is expressed in section 
5, and which reads: ** No tenement house shall be altered 
so as to be in violation of any provision of this acf ; that 
section 70 applies to such alterations, that no existing tene- 
ment house can be legally altered so as to reduce the floor 
area of any existing room to less than seventy square feet, 
however much the proposed alteration may improve the light 
and ventilation of the room. That section 112, which is 
headed ** Overcrowding," refers to the use of a room when 
constructed and not to its construction, which is covered by 
section 70, and that a reading of this act, which legalizes the 
construction of a room seven feet two inches by eight feet 
two and a half inches in floor area, is contrary to the plain 
intent of the Legislature. Any other construction will per- 
mit the building of a room hardly large enough for the cage 
of a wild beast. It was urged on the argument that the con - 
struction contended for by the tenement house commissioner 
would affect injuriously millions of dollars worth of prop- 
erty. In construing this act no attention can be paid to 
such contingencies, but it might be noted that the other con- 
struction would affect the well-being of thousands of tene- 
ment dwellers. Motion denied, with costs. 
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PEOPLE, ETC. V. DUFFY impleaded with LEWIS. 

Supreme Court, Special Tertfty New York County, June, 1908, 

Certificate of Reasonable Doubt— When g^ranted. 

Where it is shown that in order to convict the defendant of the crime 
with which he is charged it was necessary to rely on the testimony 
of alleged accomplices, the defendant has a right to have the jury 
pass on the question whether they were in fact accomplices, and if 
this has been denied him, is entitled to a certificate of reasonable 
doubt as to the correctness of the indictment. 

Abraham Levy, for the motion. 

Wm, S. Jackson, Attorney General, opposed. 

Greenbaum, J. — This is a motion for a certificate of 
reasonable doubt. The defendant has been convicted of the 
felony of aiding and abbeting false registration. The prose - 
curor relied for conviction upon the testimony of alleged ac- 
complices, supported by testimony in corroboration. One of 
the alleged accomplices was Frank Hall ; another was Louis 
Hall. It was the defendant's right to have the jury decide 
whether those two witnesses were in fact accomplices of the 
defendant, under appropriate instructions from the court as 
to what constituted an accomplice in law. The fact of the 
defendant's connection with the crime is necessarily included 
in the finding that the Halls were his accomplices. Upon 
this point the learned court charged the jury in the follow- 
ing words : ** The person; Louis Hall, under our law is an 
accomplice to this defendant in the commission of the crime 
of false registration, and under section 399 of the Code no 
person can be convicted upon the testimony of an accomplice 
unless the testimony of the accomplice be corroborated, &c. , " 
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and further on the court said: ** Frank Hall, who commit- 
ted the crime of false registration, is also an accomplice/' 
The natural effect of these instructions upon the jurymen 
would be to lead them to assume that the defendant and the 
Halls had committed the crime charged, but that they could 
not render a verdict of guilty unless they found in the evi - 
dence corroboration of Hall's story. In another part of the 
charge to the jury the learned court did say that the sufl&ciency 
of the testimony of an accomplice rested with the jury, and 
that it was for them to determine what faith and credit 
should be given to their testimony, but further on the court, 
referring to the corroborating witness, charged as follows: 
Some witnesses in this case have heretofore been con - 
victed of crime. Another witness, under oath, admitted that 
she had for some years maintained meretricious relations 
with a man named Strickland. The People have offered 
these witness in support of the statements made by Louis 
Hall, an accomplice of this defendant.'' I am constrained 
to conclude that this reiteration of the fact that Hall was de- 
fendant's accomplice in the crime charged left a final impres- 
sion upon the jurymen's minds that the only fact for them 
to find before they could render a verdict of conviction was 
whether the Halls were corroborated. There is no doubt, 
of course, that the learned court intended to leave every 
question of fact to the jury, including the accompliceship 
of the Halls, but in my opinion the language used did not 
effect this purpose in as clear a way as the defendant had a 
right to expect. There was no exception taken to the 
charge in respect to these matters, but they will be consid- 
ered on appeal to the Appellate Division in the absence of 
an exception (sec. 527, Code Crim. Pro.), and when taken 
in connection with the bad character of some of the corrob- 
orating witnesses, one of whom has been convicted of four 
larcenies and one burglary, I think there is a reasonable 
doubt as to whether the judgment of conviction should stand. 
It does not follow that there will be a reversal of the judg- 
ment of conviction, but the fact that the question raised is a 
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debatable one makes it proper to stay the operation of the 
judgment until the appellate court has passed upon it. The 
motion for a certificate is granted. 



PEOPLE, ETC. V. THOMAS. 

Supreme Courts Special Term^ New York County^ June^ 1908, 

Grand Jury— Ris^ht to copy of miniites. 

Where a person gives testimony against another before the grand jury, 
he is not entitled to a copy of the stenographer's minutes containing 
same, if he be ai^terward indicted and the testimony shows no re- 
lation between the crime concerning which the testimony was given 
and the crime for which the defendant was indicted. 

Edw. Lauterbach^ for the motion. 

Win, Travers Jerome j opposed. 

Davis, J. — The defendant seeks an order directing the 
stenographer appointed to transcribe the testimony of wit- 
nesses before the grand jury to deliver .to him a transcript of 
the testimony personally given by him before the grand jury 
which indicted him. As matter of fact, an order was here- 
tofore granted by the court directing the stenographer to 
deliver to defendant a transcript of the testimony upon which 
the several indictments of the grand jury against him were 
found. Defendant concedes that in ostensible compliance 
with said order there was delivered to him by the stenographer 
what purported to be a record of the testimony before the 
grand jury, but he alleges that said stenographer refrained 
from delivering to him a transcript of certain testimony given 
by himself to the grand jury. It is admitted that the defend - 
ant appearedjand testified before the grand jury that indicted 
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him, but the district attorney claims that he was not called 
as a witness in the investigation that resulted in defendant's 
indictment, and as matter of fact that said defendant testified 
in the inquiry before the grand jury concerning the alleged 
crimes of one Charles W. Morse, who was also indicted by 
the sapie grand jury. The first subpoena issued to defendant, 
which required him to appear before the grand jury, purported 
to relate to an investigation against * * John Smith . ' * The de - 
fendant protested against his compulsory examination on the 
ground that the statement in the subpoena that the investi- 
gation was against ** John Smith '' was false and that in 
reality it was directed against himself. The hearing before 
the grand jury thereupon was suspended, and the defendant 
was served with a subpoena directing him to appear before the 
grand jury in a criminal prosecution against Charles W. 
Morse. Defendant reappeared before the grand jury, was 
sworn in the case of the People against Morse and gave his tes - 
timony. Both the assistant district attorney and the stenogra- 
pher who were in attendancebeforethegrand jury positively 
testify that the foregoing incidents transpired as detailed, and 
there seems to be no reason to doubt the accuracy of their 
statements. We are thus confronted with the legal propositio7i 
whether the defendant is entitled to a copy of his ow7i testimony 
given in the inquiry concerning the alleged crimes of a7iother 
party y one Morse y against whom an indictment was found by the 
same grand jury which found indictments against him. Of 
course, a defendant may not be compelled to testify against 
himself upon a grand jury inquisition, and an indictment 
found upon such evidence would be set aside. It is argued 
in behalf of defendant that, having heard his testimony in the 
Morse case, the grand jury could not well dissociate the facts 
thus elicited from him while considering the question of de- 
fendant's indictment, and that the procurement of the in- 
dictment under such circumstances may be said to be based 
upon his own testimony. I do not deem it necessary upon 
this motion to pass upon the force of this argument. It is 
true that the purpose of this motion is to enable defendant 
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to present his testimony upon a motion to dismiss the in- 
dictments, but from the facts disclosed he is fully possessed 
of knowledge of the circumstances attending the giving of 
his testimony before the grand jury, and presumably of the 
precise testimony he gave, and he is therefore in no need of 
it. It would also manifestly be improper to furnish him 
with a copy of his testimony in the Morse case, as it appears 
that a motion by said Morse for an inspection of the minutes 
taken before the grand jury in his case has been denied by 
a justice of this court. It may also be added that nothing 
before me would indicate what, if any, relation existed be- 
tween the alleged crime for which Charles W. Morse was 
indicted and the alleged crimes for which the defendant was 
indicted. There is not even the slightest suggestion as to 
the nature of the crimes involved in the various indictments 
against defendant and Morse. For aught the court might 
gather from the moving papers, the crimes respectively al- 
leged against Morse and defendant may be as dissimilar as 
though one were for libel and the other for manslaughter re- 
sulting from culpable negligence in operating an automobile. 
The motions are denied. Settle order on notice. 



WHITTI.EY V. WHITTLEY. 

Supreme Courts Special Tervty New York County y June^ 1908, 

Divorce— Collusion in obtaining same. 

If evidence be given upon the trial of an action to set aside a decree 
of divorce, that the plaintiff agreed to take a sum of money in 
consideration of allowing a decree to be obtained by the defendant, 
said plaintiff cannot after a lapse of five years succeed in such an 
action, which alleges fraud and collusion. 
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Alfred B. Osgoodby^ for plaintiff. 

Charles A, Ogren^ for defendant. 

Skabury, J. — This action is brought to set aside a decree 
of divorce, which is alleged to have been procured by fraud 
and collusion. The decree of divorce was entered in favor 
of the defendant against the plaintiff on the 2 1st day of March, 
1903. The defendant in that action, who is the plaintiff in 
this, was properly served with process, but did not appear, 
and the decree was entered after the proof on behalf of the 
plaintiff had been presented. The plaintiff alleges that the 
defendant agreed to provide for her and to pay her $1,000 
if she would allow him to obtain a divorce from her ; that she 
consented to allow the defendant to get a divorce from her 
without interposing any defense; that such divorce was 
granted, and that this defendant failed to pay her the $1,000 
as agreed. I am not satisfied from the evidence presented 
that the divorce was obtained as a result of such a collusive 
agreement as the plaintiff alleges. Assuming, however, 
that the decree of divorce was obtained as a result of collusion , 
that fact, in view of the circumstances existing in this case, 
would not justify awarding a decree in favor of the plaintiff 
setting aside the decree of divorce. Upon the plaintiff's 
own statement, she was a party to the perpetration of a fraud 
upon the court. She made an illegal agreement in order to 
secure the $1,000, which she alleges the defendant promised 
to pay her, and she now complains because of the defend- 
ant's failure to pay the amount which he promised. The 
purpose of the plaintiff is purely mercenary. She was will- 
ing to be a party to the perpetration of the fraud upon the 
court, but because the defendant has not paid her the money 
which he promised her, she proclaims the fraud and asks a 
court of equity to set aside a judgment entered against her. 
The plaintiff is not in a position to invoke the aid of the court 
to relieve her from a situation in which, according to her tes- 
timony, she has been placed by her own participation in the 
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fraud of which she now complains. The decree of divorce 
is attacked also on the ground that the court was misled by 
perjured testimony. The son of the parties to this action, 
who, at the time of the action for divorce was fourteen years 
of age, testified upon this trial that the evidence which he gave 
in the action for divorce was false. The testimony of this 
witness is unworthy of belief. It is impossible to determine 
whether the testimony which he gave in the divorce action 
is true, or whether the testimony^ which he gave in this 
action is true. The fact, however, that perjured testimony 
was offered to secure the decree attacked is not of itself 
ground for setting it aside (U. S. v. Throckmorton, 98 U. S. , 
68; Mayor v. Brady, 115 N. Y.. 599, 615). The plaintiff 
in this action has delayed bringing this action for five years. 
She attempts to excuse her laches upon the ground of her 
poverty. I am satisfied that the excuse which she now offers 
is not genuine. The laches of which she has been guilty is 
alone sufficient to prevent her recovery in this action (14 
Cyc. , 720 ; Singer v. Singer, 41 Barb. , 139) . Since the decree 
of divorce has been entered the defendant has remarried, and 
has issue by that marriage. While this fact does not of 
itself preclude a court from setting aside a decree of divorce 
in a proper case, yet it should cause great hesitation in 
adopting this course. The rights of innocent third parties 
would necessarily be affected by awarding to this plaintiff 
the judgment which she seeks. The rights and status of 
innocent parties should not be interfered with, except upon 
evidence of a very strong and satisfactory character ( 14 Cyc. , 
719; Wortman v. Wortman, 17 Abb. Pr., 66; Singer v. 
Singer, 41 Barb., 139). The evidence presented upon this 
trial is certainly not of this convincing character. While 
the evidence upon which the decree of divorce was granted 
is not altogether satisfactory, yet I am convinced from the 
evidence adduced upon this trial that the decree then award- 
ed against this plaintiff did her no injustice. It is unneces- 
sary to review in detail this evidence. It is sufficient to 
point out that the circumstances, under which the plaintiff 
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left her husband's home, her conduct in New York im- 
mediately after that event, and the relations which she has 
maintained with the person who was named as co-respon- 
dent in the action of divorce leave no doubt in my mind 
that no injustice has been done the plaintiff. It is clear 
upon both the facts and the law, that judgment should be 
rendered in this action in favor of the defendant, dismissing 
the complaint upon the merits. Submit findings and pro- 
posed form of decision. 



Contested W11.1. of SOLOMON FURST. 

Surrogate's Cauriy New York County^ June^ 1908. 

Gontested will— Lack 0! testamentary capacity. 

When a will is offered for probate there is no presumption against 
the capacity of the testator to make the will, because of his ad- 
vanced age. Such incapacity must be shown by a fair preponder- 
ance of the evidence offered, and if not shown, the probate of the 
will must be allowed. 

Warren S. Burt, for proponent. 

Hibbard & Lesinsky, for contestant. 

Beckett, S.— Solomon Furst died January 17, 1908, 84 
years of age. The propounded paper was executed Octo- 
ber 31, 1906. He was a widower and left him surviving 
as his only heirs at law and next of kin four children, Hul- 
da Lissner (a contestant), Charles J. (the proponent), 
Michael and Sarah Furst ; and three children of a deceased 
son, Arnold F. Furst (a contestant), Alice F. I/)wy (orig- 
inally a contestant, but her objections were withdrawn 
before trial), and Henry A. Furst (an infant, who filed ob- 
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jections by said Arnold F. Furst, his general guardian). 
The propounded paper is natural, especially when con- 
sidered with associated facts. After giving to his daughter 
Sarah, a spinster, who keeps a boarding house in the 
Borough of Brooklyn, the Sum of $3,000, he provides a leg- 
acy of $100 each for his three grandchildren above named, 
and then divides the residue of his estate between his 
four children equally, and appoints his eldest son, Charles, 
sole executor. Decedent's son Michael Furst, Esq., is 
a well-known attorney residing in the Borough of Brook- 
lyn, and decedent resided with him and his daughter Mrs. 
Lissner for many years prior to October, 1906, and Mich- 
ael had charge of decedent's estate, which he testified 
amounted to about $24,000. Several wills, all drafted by 
Michael and executed by the decedent, were put in evi- 
dence; all of them have substantially and broadly the 
same testamentary scheme as the paper propounded; if we 
refine the comparison, the differences (as illustrated by the 
last testamentary paper preceding in date the propounded 
paper — Exhibit C, will and codicils — dated respectively 
June 3 and November 1, 1902, and January 19, 1905), are 
as follows: All of decedent's grandchildren are therein re- 
membered by small cash legacies, the contesting grand- 
children Arnold F. Furst and Henry A. Furst, as well as 
their sister, Alice F. Lowy, therein receive legacies of $500 
each instead of $100 each, as in the propounded paper ; but 
between the dates of the two instruments these children 
received very substantial benefits by way of inheritance 
from another source ; the contesting daughter Mrs. Lissner 
receives a legacy of $2,000 (omitted in the propounded pa- 
per), and Michael instead of Charles is named as executor; 
and to Michael also in the second codicil is given the burial 
plot in Union Field Cemetery; but, on the other hand, the 
daughter Sarah receives a legacy of $3,000, and the residue 
of the estate is given to the four children the same as in the 
propounded paper. Under all the circumstances the slight 
changes in testamentary intention are such that no convinc- 
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ing argument may be predicated thereupon favorable to the 
contention that undue influence was exercised. On the con - 
trary, I am of the opinion that the former wills of the dece- 
dent (contestants* Exhibits A, B, and C), together with 
other documents received in evidence, make strongly for 
testamentary capacity. We are instructed by the leading 
cases to scrutinize carefully the conduct of the parties and 
the documents* In Tyler v. Gardiner (35 N. Y., 594) Por- 
ter,!., says, respecting the analysis of testimony in the search 
for undue influence or the lack of testamentary capacity (and 
I know no reason why the rule may not be equally applic- 
able in support of a propounded paper): **The grounds 
for imputing it (undue influence), as Sir John NichoU 
said in the case of March v. Tyrrell, * must be looked for 
in the conduct of the parties, and in the documents rather 
than in the oral evidence. The necessary inference to be 
drawn from that conduct will afford a solid and safe basis 
for the judgment of the court. Where the oral evidence 
harmonizes with those inferences a moral conviction rightfully 
follows, ' ' ' The objections filed rafse the general issues of 
defective execution, the exercise of undue influence and 
lack of testamentary capacity; but the volume of testi- 
mony offered by contestants runs only in support of the 
last of these issues, and as I am fully satisfied that the pro- 
pounded paper was executed pursuant to all of the require- 
ments of the statute, and that its contents were clearly 
made known to decedent, and as it further appeared that 
the contestants failed to introduce evidence, in any sense 
preponderating, that undue influence was exercised, we 
need only here concern ourselves respecting the decedent's 
testamentary capacity. It is undoubtedly true that he was 
infirm and approaching second childhood ; but he seems to 
have had no organic disease except chronic urinary or blad- 
der troubles, a condition that so frequently attends upon old 
age. Andrews, J., in Horn v. Pullman (72 N. Y., 276), 
says : * * There is no presumption against a will because made by 
a man of advanced age ^ nor can incapacity be inferred from an 
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enfeebled condition of mind or body. Such a rule would be 
dangerous in the extreme, and the law wisely sustains tes- 
tamentary dispositions made by persons of impaired mental 
and bodily powers, provided the will is the free act of the 
testator and he has sufficient intelligence to comprehend the 
condition of his property and the scope, meaning and effect 
of the provisions of the will *' (see also Dobie v. Armstrong, 
160 N. Y., 584; Matter of Donohue, 97 App. Div., 205; 
Matter of Brower, 112 id., 370; McGowan v. Underbill, 115 
id., 638). In October, 1906, decedent ceased to reside with 
the family of his son Michael. There is some evidence of 
a family quarrel. Decedent was first taken away to the 
residence of Sarah Furst in Brooklyn, where there was a 
family discussion at which warm words were used in dece- 
dent's presence between Charles, Michael and Sarah, and 
it resulted in Charles Furst suggesting that decedent might 
board with Sarah, and finally that he himself would take his 
father over to New York to live with him for a while, inti- 
mating that if he (Solomon) did not like it he could return 
to Michael's, whereupon Michael stated: ** Don't be too 
sure of that. If you take the responsibility of taking him 
away from my house, I do not say that you can bring him 
back whenever you want to." On or about October 27, 
1906, the decedent was moved over to the San Jacinto apart- 
ment house in this borough, where his son Charles resided, 
and where decedent from that time on, for upwards of a 
year and two months, resided until his death. During this 
period he had suitable care and attendance of a nurse or valet 
and a separate apartment to himself. He took his meals, 
or some of them, each day at his son Charles* table with 
Charles and his family. During the same period he signed, 
among others, the following specified papers and documents : 
On October 31, 1906, he attended at the law office of Ben- 
nett E. Siegelstein, Esq., No. 99 Nassau Street, and was 
there with his subscribing witnesses and his son Charles 
two or three hours. Decedent gave instructions for the 
propounded paper and waited while the same was being 
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prepared. After it had been typewritten, and while Mr. 
Siegelstein was reading it to him, the decedent himself called 
attention to the fact that an error had been made in para- 
graph marked ** second *' in making the legacy to daughter 
Sarah ** two " thousand dollars, that it should be ** three " 
thousand dollars, and directed the change. On November 
19, 1906, he signed two letters in the handwriting of his son 
Charles addressed to his son Michael (contestant's Exhibits 
D and E) . In the regular course of business his son Michael 
was in the habit of causing to be written to the decedent 
letters accompanying checks of interest money and other 
collections. Letters of this nature, all addressed to decedent 
and signed by Michael Furst or by the firm of Furst & Furst 
(for the contestant, Arnold Furst, is a lawyer and partner 
of his uncle, Michael), were received in evidence, fifteen in 
number, ranging in date from November 10, 1906, to January 
3, 1908, in which were inclosed checks of Michael to the 
order of his father. Among other checks offered in evidence 
by the proponent were seventeen, all signed by Michael to 
the order of Solomon Furst, and all bearing the indorsement 
oi Solomon Furst, ranging in date from November 10, 1906, 
to January 3, 1908. Most of these checks appear to be for 
interest collections ; but referring to proponent's Exhibit 12, 
which is a check for $1,488.90, dated April 12, 1907, it 
appears from proponent's Exhibit 46 that the same was for 
the principal and interest of the Trout mortgage; and it 
was about that date that the decedent executed a satisfaction 
piece of that mortgage. The satisfaction piece was not put 
in evidence, but it does appear that it was delivered to the 
contestant Arnold Furst and used by Michael Furst or the 
firm of Furst & Furst, by means of which satisfaction piece 
the above mentioned check resulted. It also appears that 
during this same period Solomon Furst ate at the public 
table in the San Jacinto ; took frequent walks upon the street 
and to the barbers', and upon one occasion he went with his 
valet to Bloomingdale's department store, in the latter part 
of the year 1906, or the first part of the year 1907, where 
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he purchased a suit of clothes for himself, the decedent 
taking a substantial part in the selection of the articles and 
the chaffering about the price. The documents referred to 
above and the general preponderance of the evidence offered 
by the proponent upon the subject of testamentary capacity 
lead me to the conclusion that the decedent at the time the 
propounded paper was executed was of sound mind. More- 
over, the subscribing witnesses are three in number, one of 
whom was the attorney who drew the will, and the other two 
disinterested and men of affairs who had some acquaintance 
with the decedent, and who testified positively to his sound- 
ness of mind. Their testimony satisfies me not only as to 
factum but also as to his mental capacity, and all three sub- 
scribing witnesses testified positively that the propounded 
paper at the time of its execution was read to the decedent. 
Probate is granted, with costs to the proponent only, to be 
paid out of the funds of the estate. 



SOCIETE ANONYME DES GLACES NATIONALES 
BELGES V. KAHN. 

Supreme Courts Special TenUy New York County ^ July^ 1908, 

Examination of party before trial— SnifioieBcy of 
attorney's affidavit. 

When it is sought under section 872 of the Code of Civil Procedure 
to examine a party before trial the affidavit of the attorney for the 
party desiring the examination will be received if it satisfy the court 
as to the sufficiency thereof. 

Cedam K. Strieker^ for the motion. 

Rounds & Schurmany opposed. 
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Greenbaum, J. — The defendant moves to vacate an 
order for his examination before trial procured by the plaintiff 
corporation, urging six grounds, five of them for insufii- 
ciency of the affidavits upon which the order was granted, 
and the sixth upon facts alleged in the motion papers of the 
defendant. The objections are, first, that neither the plaintiff 
nor any officer of the corporation has made affidavit upon 
which to found an order for defendant's examination ; second, 
that the affidavit of one Arthur lyimelette, a general manager 
of the plaintiff, does not set forth the nature of the defence ; 
third, that said Limelette's affidavit omits to give the resi- 
dence of defendant; fourth, that it appears that the exam- 
ination is desired to enable the plaintiff * *to prepare for trial, '* 
a purpose not specifially authorized by section 872 of the 
Code of Civil Procedure; fifth, that the information sought 
by the order may be procured from documents in possession 
of certain officials in Europe, and, finally, that certain copies 
of letters annexed to the affidavit of Limelette purport to be 
copies of the actual copies originally annexed to said affi- 
davit, and are not the original copies. Before discussing the 
alleged defects in the plaintiff's papers it may be stated that 
the order for defendant's examination was based not only 
upon lyimelette's affidavit, but also upon that of one of the 
attorneys for plaintiff, in which the nature of the defense 
is sufficiently indicated and the residence of the defendant 
stated. Reasons are also given in said affidavit why the 
plaintiff or its officers have not made affidavit in that ' ' plain - 
tiff is a foreign corporation, and that none of its officers, 
agents or employees are within the United States; that 
Arthur Limelette is the chief executive officer of the plaintiff ; 
that he is familiar with the French language, and that the 
copies of the letters and papers annexed to the affidavit of 
Arthur Limelette are true translations of said letters and 
papers." A large mass of correspondence and papers is 
annexed to the affidavits. This action is brought for goods 
sold and delivered ^ and the chief issue in the case is whether or 
not one Roches Vonder Elst^ now a bankrupt and absconder ^ was 
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ike European agent of the defendant^ authorized by him to 
purchase the goods the value of which is sought in this 
action to he recovered. To establish the agency of Rochez 
Yonder Elst is the purpose of the examination, and to this 
end the genuineness of many of the original letters, copies 
of which are annexed to the affidavits, becomes an impor- 
tant element. To uphold the first three objections of the 
defendant his counsel takes the broad ground that an ap- 
plication for an order for the examination of a party be- 
fore trial must be made by the party himself, in whose 
behalf the examination is sought. In other words un- 
less the party testifies as to his adversary's residence and 
the nature of the defence, for example, as here, where the 
defendant is to be examined, an order for examination 
should not issue. Section 872 of the Code does not spec- 
ify that the party shall make affidavit. It merely requires 
him to submit ''an affidavit setting forth'* certain pre- 
scribed facts. It is true that many judicial utterances have 
been pronounced as to the meaning and scope of section 
872, and such cases as Ziegler v. I^amb (5 App. Div., 47), 
Simmons V. Hazzard (58 Hun, 119) and Fromme v. Lisner 
(63 Hun) are cited by defendant in support of his view. 
In the last mentioned case Mr. Justice Van Brunt said: 
' ' In applications of this character the person to make the 
affidavit is the party to the action, and there must be good 
ground presented to the court in order that the absence of 
his oath can be excused. The fact that he does not reside 
in the county where the attorney resides is not sufficient. 
It would be very convenient for a party merely because he 
resides in another county to get rid of the chances of being 
indicted for perjury by having his attorney make his appli- 
cation for him upon declarations not made under oath. 
Something must be shown to demonstrate the impossibility 
of getting the affidavit of the client, and something more 
than the mere statement of the client to justify any of these 
remedies." This opinion is not necessarily in conflict with 
views hereinafter expressed. Undoubtedly a party ordin- 
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arily should be required to make affidavit to such facts as 
peculiarly are within his knowledge. But to literally hold 
that every fact required to be stated by affidavit under sec- 
tion 872 of the Code must appear by affidavit of a party 
would often result in requiring hearsay evidence in place of 
the best evidence that may be readily presented. A good 
illustration is afforded by the case at bar. If defendant's 
contention be sound, then some officer of the plaintiff, a 
foreign corporation doing business in Belgium, who is to- 
tally unacquainted with and who possibly before this action 
was instituted had never heard of the defendant, would be 
obliged to state defendant's residence and the nature of his 
defence, although obviously both these facts would be hear- 
say. Such a manifest absurdity could never have been in 
the contemplation of the framers of the statute, and such a 
construction should never be placed upon it by any court. 
All that is required is that the party desiring the examina- 
tion should produce the best evidence he may have to es- 
tablish the facts set forth in section 872. Who better 
qualified than the attorney in the case to state the nature 
of the defense? The strictness of proof required upon a 
trial is not usually insisted upon in affidavits used on mo- 
tions, although I appreciate the importance of requiring as 
strict proof as the situation permits. Upon a trial a party 
may establish all the necessary facts without giving his own 
testimony. Indeed, in many cases he has no testimony 
to give. His agents and third persons having personal 
knowledge of the facts are the only ones who can testify to 
the facts. Why should a different rule obtain in applications 
for the examination of a party so long as they are founded 
upon proofs which satisfy the court that the affiants speak 
of their own knowledge or upon documents, copies of which 
are annexed, from which the facts may properly be gathered? 
Such proofs would constitute a sufficient compliance with 
the statute (Rumsey's Pr., 2d ed., vol. 2, p. 10. and cases 
cited; Reed v. Smith, 122 App. Div., 795). It here ap- 
pears that Arthur I^imelette, during the times when the 
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transactions in suit arose, was and at the present time is the 
general manager of the plaintiff, and presumably, therefore, 
more familiar than any other officer of the plaintiff with the 
facts as to which he testifies. He annexes copies of num- 
erous letters, upon the authenticity of the originals of which 
he relies to establish the agency of the person who in fact 
purchased the goods in question for the plaintiff. The at- 
torney for the plaintiff supplements Limelette*s affidavit 
with his own affidavit, giving such additional facts as re- 
quired by statute, which are peculiarly within his knowledge, 
and further gives satisfactory reasons why he makes the affi- 
davit. If my views be correct, then there is no merit in the 
first three objections. As to the fourth objection, that it is 
averred that the examination is desired to enable plaintiff 
** to prepare for trial,*' it need only be said that while it is 
true that such an allegation appears in the moving affidavits, 
there is an additional one which asserts that it is designed 
** to use the testimony of the defendant upon the trial." 
The fifth objection, that the proof sought to be elicited is 
elsewhere available, is no longer considered valid (Richards 
V. Whitney, 111 N. Y. Supp. [145 N. Y. State Rep.], 21). 
The sixth and final point relied upon by defendant, that the 
copies of letters annexed to the affidavit of I^imelette are not 
the original copies, is sufficiently met by the replying affi- 
davit of one of the plaintiff's attorneys. It would have been 
better practice to have annexed the original copies accom- 
panied by typewritten copies for the convenience of the par- 
ties and the court, but in view of the explanation of plaintiff's 
attorney I do not regard the objection serious enough to 
warrant the vacation of the order. Upon the merits I deem 
the examination peculiarly appropriate and within the sal- 
utary purpose of section 872 of the Code, which enables 
parties to take their proofs before trial, with the resultant 
simplification of proofs and economy of time upon the trial. 
The motion to vacate is denied, with $10 costs to plaintiff. 
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ARMSTRONG v. SPARRY. 

City Court of the City of New York, Special Term, July, 1908, 

Entry of final jadgment— Statute of Limitations. 

When it is sought to vacate a judgment entered twenty- eight years 
after the commencement of the action, such motion will be denied 
if the Statute of Limitations be urged as a bar to the entry of said 
judgment, as the provisions of the Code of Civil Procedure do not 
apply thereto. 

John J, Healey, Jr., for the motion. 

John Brooks Leavitt, opposed. 

PiNELiTE, J.— This is a motion that a judgment entered 
in the ofl&ce of the clerk of this court against the defendant 
for the sum of $1,410 65-100, on February 25th, 1908, 
should be vacated and set aside. The defendant does not 
move to open his default, but only to vacate and set aside the 
judgment as entered. It appears from the facts presented 
that on the 25th day of September, 1880, an action was 
commenced in this court (then the Marine Court) by the 
service of a summons and complaint personally upon the 
defendant. That a period of nearly twenty-eight years has 
elapsed since said service of the summons and complaint. 
It appears from the defendant's moving afl&davit that 
** shortly after service of said summons and complaint, and 
within six days therefrom, this defendant wrote to the 
attorney for plaintiff a letter, of which he has not kept a 
copy, but, to the best of his recollection, said letter stated in 
substance that this deponent did not owe the plaintiff the full 
amount stated in the complaint, and that he was called out of 
town, and would return in a few days, and would then en- 
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deavor to adjust the matter. Deponent did not employ any 
attorney in the matter, and there was no stipulation, arrange- 
ment or understanding of any kind or nature whatsoever, to 
this deponent's knowledge, with regard to holding the case in 
abeyance or delaying the entry of judgment under deponent's 
default. " That the first intimation he had that a judgment 
was entered against him on his default was shortly after Feb- 
ruary 25th , 1908. Defendant urges as a further ground for the 
vacation of said judgment the statement that ** between the 
date when deponent learned of this judgment and the present 
time , the matter has been in abeyance pending the efforts of the 
attorneys for the parties to adjust the matter, which efforts, as 
deponent is informed, have failed of success." Section 1212 
Code of Civil Procedure holds that in an action upon contract, 
such as this, where the summons was personally served upon 
the defendant, and a copy of the complaint was served with 
the summons, upon the defendant making default in appear- 
ing, plaintiff may have judgment entered as a matter of course. 
I cannot find any provision in law wherein the plaintiff is 
limited in time to enter judgment. By section 398 of Code 
of Civil Procedure, an action is commenced against a de- 
fendant within any provision of this act, which limits the 
time for commencing an action, when the summons is served 
on him." The Statute of I^imitations does not apply, as it 
has application only to the commencement of actions and 
not to any proceedings that may occur thereafter (Code Civ. 
Pro., sees. 380 and 382). In Evans v. Cleveland (72 N. 
Y. , 486, 490) , which was an action to defeat a bill of reviver 
after a lapse of many years, in applying the Statute of Limi- 
tations (though not exactly in point with the motion at bar but 
analogous thereto), Earle, J., says: ** But this is the first 
case, it is believed, in which it has been attempted to apply 
the same rule in an action at law. The Statute of Limi- 
tations in an action at law can in no case furnish a defense, 
and no court in such actions can allow the defense unless 
the cause of action was barred before the commencement of 
the action. * * * Therefore, whatever the rule may have 
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been or may still be, it is quite clear that in a legal action 
commenced before it was barred by the Statute of Limita- 
tions no mere lapse of time will absolutely defeat an appli- 
cation for its continuance * * * and no statute of limita- 
tions will bar a recovery." The defendant does not move 
specifically to open his default, and under the general 
statement in the notice of motion ''for such other and 
further relief " such relief may not be considered as the 
moving papers do not contain an affidavit of merits nor a 
proposed answer containing the defense which the defendant 
would interpose in the action if his default were opened. 
In view of the reasons herein expressed the court is con- 
strained to deny this motion. Settle order on notice. 



In rk N. Y. city INTERBOROUGH R'Y. 

Supreme Court, Special TenUy New York County y July, 1908. 

Corporation— Change of name. 

Whenever a corporation desires to change its corporate name, good 
reason therefore mnst be shown under section 2414 of the Code of 
Civil Procedure. 

Alfred A. Gardner, attorney for petitioner. 

Erlanger, J.— The New York City Interborough Rail- 
way Company petitions the court to permit it to change its 
name to Bronx Crosstown Railway Company. The appli- 
cation is vigorously opposed by a stockholder, a number of 
taxpayers, as well as by members of taxpayers' associations, 
property owners' associations and improvement associations 
of the Borough of the Bronx. There have been six aflSdavits 
filed against the proposed change. The change cannot be 
allowed by me unless good cause is shown therefor ( 10 Cyc. ,• 
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156) . By section 2414 of the Code the application can only 
be granted when there is no reasonable objection to the 
change of name proposed. The duty is therefore cast upon 
the court to determine whether just cause for the change 
exists, and further, whether there is any reasonable objection 
thereto. The only cause alleged is that the petitioner is a 
railroad company, and that there is another such corporation 
under the name of ** Interborough Rapid Transit Company,*' 
and that claims against one of said companies have beeq 
made against the other, and actions at law brought against 
one which should have been brought against the other, 
and the petitioner alleged upon information and belief that 
this confusion has been caused by the use of the word \ * Inter - 
borough*' in the corporate name of each of said companies. 
This is the sole reason advanced for the suggested change 
of name. The petitioner was incorporated in 1902, and has 
therefore been in existence and operation for over six years. 
The Rapid Transit Company was organized two months 
later — in May, 1902. During those six years there seems to 
have been no serious confusion in respect of names, and the 
petitioner does not give a single instance where there has been 
any actual mistake made because of the alleged similarity in 
names. Indeed, it is not even asserted as a fact that there 
has been confusion, but there is only the suggestion of the 
petitioner upon information and belief, with an assertion in 
the verification to the petition of the president that * * the 
grounds of his belief as to all matters not stated in said pe- 
tition upon his knowledge are the records of the corporations 
referred to in said petition, and statements made to him by 
ofl&cers of said corporations and by other persons.** This 
does not show * * good cause ' * for the desired change, for if 
the use of the word * * Interborough * * in tlie two corporate 
names could cause confusion, it seems to me that it would 
have arisen when the companies were first formed in 1902, 
and not six years thereafter, when people dealing with the 
two companies have become familiar with the distinctive 
different identities. In opposition it is shown -withbiit 
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dispute that the petitioner has now outstanding capital 
stock to the amount of $5,000,000, divided into 50,000 
shares, and an authorized bond issue of $5,000,000, of which 
$3,000,000 are outstanding. That the same interests con- 
trol both corporations, and that the board of directors of 
each company is composed largely of the same individ- 
uals, and that the intimate relations existing between the 
companies is known to the public and has tended to instill 
in the public confidence in the stability of the petitioner as 
being an integral part of the Interborough Rapid Transit 
system. It is further contended that if the proposed change 
is allowed injury will result because of the public impression 
created thereby that the petitioner has been dismembered 
from the transit system. The opposing papers show the 
injuries which will result to the residents of the Bronx and 
building operations along the route of the petitioner, and its 
contemplated development. These allegations are not denied. 
Furthermore, it is shown that the use of the word ** Bronx '* 
in the proposed new name is open to the very objection 
suggested by the petitioner, as there is now a railroad 
company known as the Bronx Traction Company, which is 
a subsidiary corporation of the Union Railway Company, 
now in the hands of a receiver, and that the word ** Cross - 
town '* in the proposed new name is misleading, as several of 
petitioner's lines run north and south, and not east and west. 
The proposed new name is liable to result in much more 
confusion and possible injury than if the petitioner retains its 
present name. The court cannot lose sight of the fact that 
this is a public service corporation, and when objections are 
presented of injuries to stockholders, property owners and 
taxpayers interested in the development and improvements 
along the line of the railroad, the objections have weight 
when they are not controverted or answered. The petitioner 
refers to the fact that the public service commission has ap- 
proved the petition, but that approval is only pursuant to 
section 2411 of the Code, and it is quite apparent from a 
reading of the three following sections that the purpose of 
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the certificate of approval of the public service commission 
is substantially that the proposed new name does not so nearly 
resemble the name of any other corporation as to be cal - 
culated to deceive. The certificate of approval of this com- 
mission is an ex parte proceeding, without notice to the 
stockholders or to the public. The first opportunity to ob- 
ject to the proposed change is afforded by this proceeding. 
I therefore cannot find upon this petition that good cause 
for the change has been shown, nor that there is no reason- 
able objection thereto. I am therefore compelled to deny 
the application. 



Matter of SII.VERGOI.D v, PEARI^TEIN. 

City Court of the City of New York, Special Term, July, 1908. 

Order for examination o! third party— Vaeating same. 

When it is shown upon a motion to set aside a third party order for 
the examination of a corporation alleged to have property belong- 
ing to the judgment debtor, that a previous order was made, which 
was subsequently withdrawn by plaintiff's attorney, and that under 
a second order the corporation has submitted to an examination, 
the last order will be allowed to stand. 

Isidor Cohn, for the motion. 

Leon Huhner, opposed. 

FiNEWTE, J. — Motion to dismiss order for the examin- 
ation of Mutual Aliance Trust Company, a corporation al- 
leged to have property belonging to above named judgment 
debtor. It seems that the judgment in this action was 
duly recovered against the defendant, and that subsequently 
such proceedings were had ; that on June 24, 1908, an order 
was made for the examination of said Trust Company ; that 
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n6 examination under oath was ever had of said Trust Com- 
pany, for the reason, as it appears from the affidavit of the 
plaintiff's attorney, the said Trust Company gave to said 
attorney £l letter dated June 24, 1908, wherein it appears that 
Abraham I. Pearlstein, the judgment debtor herein, had no 
account with it, and thereupon the said order of June 24, 
1908, was withdrawn by plaintiff's attorney and no pro- 
ceedings ever had thereunder ; subsequently, and on June 
30, 1908, the order which is here sought to be vacated and 
dismissed was obtained, and under it the Trust Company 
appeared and was examined on July 1 last, and from which 
examination the fact was disclosed that one Isaac Pearlstein, 
whose address is given at No. 47 West One Hundred and 
Twelfth Street, and whose occupation is that of a salesman, 
has an account to the extent of $840 with it ; it also appears 
from the affidavits submitted that the judgment debtor herein 
resides at the address above given, and it is also important 
to note in passing that the attorney who appears for Isaac 
Pearlstein and the Trust Company on this motion is the same 
attorney who appeared as the attorney of record in this action 
for Abraham I . Pearlstein , the judgment debtor herein . The 
said attorney for the Trust Company makes the following 
objections: (l) A previous similiar order granted on June 
24, 1908, returnable June 25, 1908, purporting to have been 
withdrawn by plaintiff's attorney, was ineffective to accom- 
plish such withdrawal, because no order of a judge was 
obtained discontinuing or dismissing such prior order ; this 
objection is without merit for the reason that the first order, 
the one of June 24, 1908, was withdrawn and no proceedings 
had thereunder and was considered abandoned by the judg- 
ment creditor and the Trust Company. Where an order for 
the examination of a third party is granted, and nothing 
done thereunder and thereafter a second order is granted in 
the same proceeding, the second order supersedes the first 
(Matterof Fancher v. Kutsehbach, 58 Misc., 11). In that 
case a similar objection was made, that the proceeding for 
contempt could not be maintained, because there had been 



156 CURRENT COURT DECISIONS. 

Matter of Silvergold v. Pearlstein. 

no order entered vacating the order granted by another judge 
and upon which order no examination was ever had, citing 
Gaylor v. Jones (7 Hun, 480) ; this case is also authority 
for the proposition that where an order has been granted 
and no proceedings had thereunder, and thereafter a second 
order had been granted in the same proceeding, the second 
order supersedes the first. In this proceeding it is apparent 
that the first order of June 24, 1908, and the proceedings 
thereunder have been treated as abandoned by the judgment 
creditor and the Trust Company, because it does not appear 
that the Trust Company submitted to the direction of the 
court and that it made any objections to the second order by 
any affirmative act, but, on the contrary, submitted to an 
examination as appears from the papers submitted. The 
second objection made by the attorney for the Trust Com- 
pany on this motion is untenable, for the reason that the 
Trust Company submitted to an examination and waived 
the same; this objection might have availed the moving 
party herein if taken timely, but having waived by the sub- 
mission to said examination, I am under the belief that the 
vigilant creditor having discovered by said examination 
property alleged to have belonged to the judgment debtor 
should not be barred from pursuing his remedies, and I am 
of the opinion that the principles underlying Lowther v. 
Lowther case wquld not apply. The other objections made 
are without merit on this motion. Motion denied. Settle 
order on notice. 
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STERLING V, SHERIFF OF NASSAU COUNTY. 

Supreme Court, Nassau County, Special Ternv, August, 1908, 

Oambling— When a crime. 

It is not a crime for one to bet on the result of a single game of golf, 
although same be recorded on a card, as a violation of section 351 
of the Penal Code, for that section refers to one who makes a prac- 
tice of recording bets for the public generally and not to a single 
transaction. 

John B. Statu hfieldy for relator. 

Franklin A, Coler, opposed. 

Gaynor, J. — That every judge of the Supreme Court is 
obliged to issue the writ of habeas corpus on application 
whether he wishes to or not, and is subjected by statute to 
a severe penalty for refusing, is in itself a reason why mem- 
bers of the Bar should not apply for it except in a case of 
necessity lest the writ be abused. It does not seem to me 
that it was necessary to invoke the writ in this case, for it 
is quite inconceivable that a magistrate would rule that the 
information against the relator states facts which constitute 
a crime and hold him for trial. The charge against the re- 
lator is that he violated section 351 of the Penal Code by 
making a bet with another upon the result of a game of golf 
about to be played between them, and recorded or registered 
the said bet on a card. This was no crime. '* Ordinary 
betting has never been made a crime '* (People v. Stedeker, 
175 N. Y. , 57, 62 ) . The law has never descended to thrust- 
ing its nose into the personal conduct of men and women 
to that extent, and those who try to make out that it has 
only tend to create a disrespect for it. In the administra- 
tion of the laws no one should set himself up as better or 
stricter than the laws. No law can be enforced except by 
public opinion, and wise legislators never pass a law which 
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lacks public opinion in its favor. Such laws are dead let- 
ters, except as they are stirred up from time to time by the 
few among us who delight in meddling with the conduct of 
others or to levy blackmail. The community sheds them 
as a snake sheds its skin. All that the last Legislature did 
in respect of the gambling laws was to make them apply 
inside of a race track the same as outside. It in no other 
way extended or added to the said laws (Laws of 1908, 
chap. 506). As to the writing of a memorandum of the 
bet on a card by the relator, it is enough to say that section 
351 of the Penal Code is confined in plain terms to the case 
of persons who engage in the recording or registering of 
the bets of all comers as a practice or business. That is 
common gambling or aiding and abetting common gambling, 
which the law does not tolerate. The difference between 
it and ordinary betting is too plain to call for words. An 
ordinary bet is not a crime, whether made in your parlor or 
on a golf link or a race track, nor is the making of a note 
or memorandum thereof; but if you hold yourself out to 
bet and bet with all comers, or generally, or become the 
general recorder of such bets, or of bets between others, 
you are guilty of a crime. The relator is discharged. 



MAX WILLNER z^. MINK RESTAURANT COMPANY. 

City Court of the City of New York, Special Term, 
August, 1908. 

Hew note of issne— Validity of role requiring same. 

Under section 977 of the Code of Civil Procedure, when a party has 
placed an issue upon the calendar, but has failed to fille a new note 
of issue as subsequently ordered by the justices of the City C:urt, 
the case must be considered as being upon the calendar » for if other- 
wise there would be a violation of the above section of the Code of 
Civil Procedure. 
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Reno R. Billington, for the motion. 
Harry M. Willner, opposed. 

FiNKUTB, J. — This is a motion to dis^missthe complaint 
for want of prosecution. Issue was joined on October 
18, 1905, and both parties noticed the action for trial for the 
term commencing the first Monday of November, 1905, for 
which term a note of issue had been filed by the plaintiff. 
The action remained on the calendar of this court until 
October, 1906, when it was not included in the new calendar 
then made up pursuant to the rule adopted by the justices 
of this court in June, 1906, which rule is as follows: 
*' Ordered that the Clerk of the City Court of the City of 
New York make a new calendar of the trial issues for Oc- 
tober, 1906. Causes noticed for the first time for the October 
term shall follow on the General Calendar according to the 
dates of issue. No action upon the General Calendar shall 
be placed upon the new calendar unless a note of issue — for 
which no fee will be charged — be filed with the clerk from 
July 1, and on or before the first day of September, 1906, 
stating that the same has not been disposed of or settled and 
specifying thereon the date of issue and the number on the 
present calendar. *** And no cause on the present calendar 
shall retain its place upon the new calendar unless such note of 
issue above mentioned be filed prior to the date above stated. 
And no orders shall be issued restoring to its place on the 
calendar any cause for which a new note of issue has not 
been filed on or before the above date. The call from such 
new calendar to commence with the cause next succeeding 
on the present General Calendar the cause last reached in 
June.'* ** Adopted in convention, June 1, 1906. Thomas 
F. Smith, clerk.'* 

Plaintiff failed to comply with the direction contained in 
said rule, and did not file a ** new note of issue,** and his 
action was therefore not placed upon the new calendar of 
i^jsues made up to be tried commencing October, 1906, and 



J 



i'60 CURRENT COURT DECISIONS. 



Willner v. Mink Restaurant Co. 



has since then not been restored to said calendar. A motion 
to so restore having been denied, with $10 costs, with leave 
to renew. Said motion was not renewed, but plaintiff filed 
another note of issue during May, 19C7, paying therefor an 
additional fee. The defendant now moves to dismiss upon 
the ground that the plaintiff has unreasonably delayed in 
prosecuting this action; that he has failed to bring his ac- 
tion to trial according to the course and practice of this court ; 
that younger issues have been tried in their regular order 
and disposed of. This presents the question whether plain- 
tiff moved with reasonable promptness to have his action 
tried. The issues presented by the pleadings were placed 
upon the calendar and noticed for trial with due diligence, 
and should have been included in the new calendar made up 
in October, 1906, notwithstanding plaintiff's failure to file the 
new note of issue ' * required by said rule, and should have 
remained upon the calendar until disposed of. Section 977 
of the Code of Civil Procedure provides that * * in the Countj^ 
of New York * * * where a party has served a notice of 
trial, or filed a note of issue for a term at which the case is 
not tried, it is not necessary for him to serve a new notice 
of trial, or file a new note of issue for a succeeding term; 
and the action must remain on the calendar until it is dis- 
posed of. ' * This court has power to make rules governing 
the conduct of its business, and the regulation of its calen- 
dar within limitations (Hammond v. Shaffer, 30 N. Y. St. 
Rep. , 831 ) , but it is without power to make any rule which is 
inconsistent with the provisions of the Code of Civil Proced - 
ure (sec. 323, Code Civ. Pro. ; Gormerly v. McGlynn, 84 
N. Y., 284; Sayer v. Kirchhof, 3 Misc., 245), and a rule 
requiring the filing of a ** new note of issue *' falls within 
this inhibition, as it creates a change in the practice incon- 
sistent with section 977. This latter section expressly pro- 
vides that * * * * ' it is not necessary for him to serve a new 
notice of trial, or file a new note of issue for a succeeding 
term ; and the action must remain on the calendar until it is 
disposed of . *' And to require the plaintiff, in order that his 
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action ** remain on the calendar until it is disposed of,** to 
file an additional ' ' note of issue * ' is an attempt to alter and 
in effect annul said provisions of said section (which 
calls for but one note of issue). Its vice is that ** it is in- 
consistent with the provisions of the Code '' (sec. 323, Code 
Civ. Pro. ; Gormerly v. McGlynn [supra] ; Rauchberger v. 
Interurban St. R*y, 52 Misc., 518). The plaintiff, aban- 
doning his first note of issue, and filing a second for the 
May, 1907, term, and proceeding thereunder, has delayed 
the trial of this action. However, in view of his apparent 
good faith, the motion to dismiss will be denied upon pay- 
ment by the plaintiff of $10 costs of this motion, and the $10 
costs of the former motion (if same be still unpaid, which I 
understand to be the case) , before September 1, and if terms 
are not complied with this motion will be granted. 



Estate of ROBERT J. HICKS. 

Surrogate's Courts Kings County ^ Au£ustt IPOS. 

Rule as to double commissions— Ezecntor and Trustee. 

Where a person acts as an executor and trustee under a will and his 
duties in each capacity are separable, he is entitle to a double com- 
mission. 

Bruce R, Duncan and Maurice U, Ely, for proponent. 

Allison ButtSy for respondent. 

Ketch AM, S. — In the will under which the present ac- 
count is made there is a well defined trust distinct from the 
executorial office, both as to the nature of its duties and the 
period of their assumption and exercise. Upon the question 
whether the same person is entitled to commissions both as 
executor and trustee, all the tests which have been adopted 
seem capable of being resolved into the simple inquiry whether 
or not, in addition to the functions which characterize 
executorship, there is a devise in tryst. The rule with 
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respect to double commissions is stated as follows: ''Where 
by the terms of the will the two functions with their corre- 
sponding duties coexist and run from the death of the testator 
to the final discharge, interwoven, inseparable and blended 
together so that no point of time is fixed or contemplated in 
the testamentary intention at which one function should end 
and the other begin, double commissions or compensation 
in both capacities cannot be properly allowed. Bui executors 
are entitled to commissions as executors and also as trustees where 
under the will their duties cls executors and trustees are separable^ 
and their duties as executor having ended they take tJie estate 
as trustees and afterward act solely in that capacity'' (Olcott 
V. Baldwin, 190 N. Y., 99, 105). But these expressions are 
but another and more complex way of saying that the exec- 
utor is entitled to double commissions when, apart from his 
executorial duty, there is a devise to him of the subject mat- 
ter of the trust, either express or implied. Upon such devise 
he necessarily takes a relation which in time and character 
supervenes upon his executorial function and is wholly apart 
therefrom. It is the gift in trust resulting in the legal title 
which makes the distinction between the offices of the execu - 
tor and trustee. The executor should have commissions as 
for receipt and disbursement upon all the cash and personal 
property which have come into his hands during the course 
of his administration, but these should not be computed 
upon moneys received from the sale of real estate. This real 
estate was devised directly to the trustees as such, and has 
never reached the hands of the executors. Its sale was the 
act of the trustees, and is not the subject of executors' 
accounting or executors* commissions. Let decree of dis- 
tribution be presented accordingly. 
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PEOPLE EX REL. KLUGMAN v. SISTER TERESA 
VINCENT, ETC. 

Supreme Courts New York County, Special Term^ 
August, 1908. 

Gastody of an infant— Proof necessary to establish right. 

When the right to the possession of an infant which it is claimed was 
properly indentured to the persons alleging same, is questioned, 
proof must be given of the relator's effort to ascertain the right to 
the possession of the infant, her ability to care for the infant and 
under what conditions the respondent obtained possession of the 
infant. 

Wallace E, J. Collins, for relator. 

Bayard L. Peck, for respondent. 

Greene AUM, J. — This proceeding presents interesting 
and unique features. On the part of the relator it is claimed 
that her child, whose possession she desires, was stolen from 
her in 1894, within three weeks after its birth, and that she 
has ever since, that is, for a period of fourteen years, been 
searching for its whereabouts. She claims that she has only 
recently discovered that the respondent obtained the custody 
of the child when it was taken from her. On the other hand, 
the respondent alleges that the father of the infant left the 
child in the crib of the New York Foundling Hospital, of 
which she is directress; that no inquiry had been made 
concerning the child since April, 1894, when it was aban- 
doned ; that in September, 1897, the child was indentured 
to certain parties without the State, and that the child is not 
now in custody or under the control of the institution. The 
statute undoubtedly confers upon the Foundling Hospital 
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the power **when children in their care shall respectively 
attain a proper age,- to place them at suitable emplojrments 

* * * and at discretion to bind out or indenture such chil- 
dren, when of suitable ages, as clerks, apprentices or ser- 
vants, to some profession, trade or employment, for such 
time or period as they deem proper, not exceeding, however, 
in the case of girls, to the age of eighteen years, and in the 
case of boys, to the age of twenty-one years *' (sec. 4, chap. 
635, Laws 1872). But in the matter before me the respon- 
dent fails to state for what calling or occupation the child in 
question was indentured, and is unable to find any detailed 
record or copy of the indenture. Besides, it is rather extra- 
ordinary that a child, concededly three and a half years old 
when indentured, should then have been regarded as at a 

* * proper age * ' to be bound out or indentured as * * a clerk, ap - 
prentice or servant " or to ** a profession, trade or employ- 
ment. ' * Sufl5cient has been indicated to show the desirability 
of requiring the respective parties to submit further proofs. 
The two important inquiries are first, the good faith of the re- 
lator, which would involve an examination as to her knowl- 
edge of the disposition originally made of her child, what 
efforts she has made to ascertain its whereabouts, and her own 
present circumstances in life, as bearing upon the question 
of her ability properly to care for her child. Secondly, the 
respondent should show under what conditions it gave up 
the custody of the child, so that the court may determine the 
legality of its acts and whether or not it has any present legal 
control over the child, even though the child may now be 
without the State. As the court is desirous that the examin - 
ation for the time being shall be limited to the matters indi- 
cated and not used as a means of discovering the child's actual 
whereabouts to the possible annoyance of its guardians and 
the detriment of the child, the respondent will not be required 
to state the actual names and residences of the parties to 
whom the child was indentured or the place of its abode. 
Thus limited it is otherwise intended that the examination 
be as broad as the case demands. The examination may 



VOI.UME I. 165 



Jockey Club v. Bingham. 



proceed before a notary public agreed upon by the parties, 
or if they cannbt agree the cotirt will appoint a referee to 
take proofs. Submit order. 



JOCKEY CI^UB V, BINGHAM. 

Supreme Court, New York County , Special Term 
August, 1908. 

Power of the polioe— Abuse of discretion. 

It is the duty of police to prevent the commission of crime, and in 
the absence of bad faith, in the execution thereof, a court will not 
attempt to interfere in the discharge of their duties by defining 
what they can or cannot do. 

DavieSy Stone & Auerbach, for the motion. 

Corp. Coun, Francis R, Pendleton^ opposed. 

BI.ANCHARD, J.— It is the settled law of the State that it 
is the duty of the police to enforce the law and to prevent its 
infraction. Their duty is not merely to arrest those who are 
guilty of crime. It is also their duty to prevent crime, and 
this duty is quite as important as the duty of punishing 
crime after it has been committed. So long as the duty of 
preventing crime is imposed on the police they should be 
invested with a broad discretion. It is their duty on racing 
days to attend at the track in order to preserve the peace, 
prevent disorder and the commission of crime. Being law- 
fully and properly at the track and charged with the per- 
formance of a duty the neglect of which is ground for in- 
dictment, the court will not attempt to draw a line beyond 
which they shall not go in the discharge of their duties, nor 
will it anticipate what they may or may not do. The Ian- 



J 



166 CURRENT COURT DECISIONS. 

Personeni v. Goodale et al. 

guage used in Delany V. Flood (183 N. Y., 323) is in point.. 
It says : ' * Such a situation as is presented in the case at bar 
is one which in its very nature cannot be adequately dealt 
with by a court of equity. What might be a trespass at 
one instant of time may be a perfectly justifiable and necessary 
act at another." The papers fail to show that the police 
have acted in bad faith or that they have done anything at 
the race track in violation of law. If the plaintiff is injured 
by the police overstepping the legal bounds of duty the law 
provides an ample remedy. The motion is denied. 



PERSONENI V. GOODALE ET al. 

Supreme Court, New York County, Special Term 
August, 1908. 

Gonrt of Equity— Powers of review. 

Under section 2570 of the Code of Civil Procedure, the Appellate Di- 
vision only has the power to review a decree of the Surrogate's 
Court, which ordered the sale of property now in plaintiff's pos- 
session. 

Weeks & Foster, for plaintiff. 

Goodale & Hanson, for defendant. 

GoFF, J.— Plaintiff, in effect, asks this court to review a 
decree of the surrogate which ordered the sale of property 
now in the possession of plaintiff. Such appellate jurisdiction 
is vested exclusively in the Appellate Division by the Code 
of Civil Procedure (sec. 2570). Although it is an almost 
universal doctrine that * * courts of equity have inherent 
power to open or set aside final settlements in the probate 
court where the application for relief is based on the ground 
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of fraud, accident or mistake " (Enc. of PL & Pr. , vol. 19, p. 
1066) , yet the most careful search fails to disclose any sub- 
stantial evidence in this case to support the allegations made 
during the trial. On the contrary, the referee appointed in 
the proceeding himself testified that it was bitterly contested 
on both sides, and that there was no suppression of any testi - 
mony by counsel. Plaintiff admits that his counsel heard of 
the proceeding over ten months before the entry of the final 
decree, yet, thinking that his intervention would act as a 
waiver of the alleged frauds, he allowed the proceeding to 
continue without any interference . Whatever may have been 
his motives, he must be bound by his acts, and, under the 
circumstances, it is doubtful whether this court would be 
called upon to interfere, even though fraud had been shown 
to exist. Mr. Justice O'Brien, in his opinion in the some- 
what similar case of Sanders v. Soutter et al. (126 N. Y., 
199) , says: ** Equity will not interfere to set aside proceed- 
ings in an action in another court upon charges of fraud 
which could have been tried and decided in that action, 
or where relief is open in the action to the complaining party 
by motion , appeal or otherwise. ' ' And Redfield, in his Law 
and Procedure of Surrogates' Courts (sec. 872), discussing 
the disposition of real estate to pay decedent's debts, writes : 
** Ordinarily the decree cannot be impeached collaterally, 
even for fraud." ** Only the heirs and devisees and those 
claiming under them can question the regularity of an order 
of sale, and this only by appeal "( see also Bispham's Prin. 
of Eq., sec. 200). Plaintiff may have been unfortunate in 
his purchase and in his subsequent election of remedies, and 
his position may be one of hardship, but he has failed to 
show any grounds whatsoever upon which this court could 
interfere with the decree of the Surrogate. Complaint dis- 
xoissed. 
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LANDWER V, BURDEN. 

Special Term, Supreme Court, Kings County, 
August, 1908, 

Primary Election Law— Unit of representation. 

The unit of representation for member of the County Committee of a 
political party is determined by sub. 4 of section 4 of chap. 473 of 
the I^ws of 1899, known as the Primary Law, and a peremptory 
unit of mandamus which attempts to establish a different basis, 
must be denied. 

Young, McNally & Hart, for petitioner. 

Ira G, Darrin, opposed. 

Bi^CKMAR, J.— This is an application for a peremptory 
writ of mandamus directing Theron H. Burden, as Chair- 
man of the Republican County Committee of Queens County, 
to file with the board of elections a corrected statement fixing 
as the unit of representation for the election of members of 
the county committee the several assembly districts of the 
County of Queens. On an application for a peremptory writ 
of mandamus those allegations of the moving papers only 
which are not denied can be considered, and the allegations 
of the replying alfidavits are conclusive (Haebler v. N. Y. 
Produce Exchange, 149 N. Y., 414). This rule is applied 
in the determination of this motion. The Primary Law, 
subdiv. 4 of sec. 4 of chap. 473 of the Laws of 1899, provides 
that at least twenty days before each official primary day the 
chairman of the general committee shall certify and deliver 
to the custodian of primary records ** a statement of the con- 
ventions, committees and offices for which delegates, mem- 
bers or candidates, as the case may be, are to be elected 
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thereat, and the number of delegates to conventions and 
members of committees to be elected in each unit of rep- 
resentation.** The act of the chairman is ministerial in its 
nature, and I have quoted the requirements of the statute 
as to the form of the statement, for nothing contained in the 
statement other than that required by the statute has any 
validity or is effective for any purpose. Pursuant to this 
statute, the chairman, Mr. Burden, did, on the 12th day of 
August, 1908, certify and deliver to the custodian of primary 
records a statement, a copy of which is set forth in the 
moving papers. It is claimed that this statement should 
certify that the assembly districts and not the count}'' is the 
unit of representation for the county committee ; and I do 
not understand that it is questioned in any other respect. 
On this subject it reads as follows: ** First. The Re- 
publican County Committee for the County of Queens, com- 
posed of members nominated from each assembly district 
embraced within said county, and the county shall be the 
unit for the election of such members, and the said members 
are hereby apportioned among the several assembly districts 
of the County of Queens, and each of said districts shall be 
entitled to one member for every 500 votes and the majority 
fraction thereof cast therein for the candidate of the Repub- 
lican party for governor at the last preceding election of a 
governor, and the apportionment of members as herein pre- 
scribed shall be as follows:** First assembly district, 6; 
second assembly district, 6; third assembly district, 7; 
fourth assembly district, 11. It will be seen that the state- 
ment provides that the ** county shall be the unit for the 
election of such members * * and that the number of such 
members aggregate thirty. This is all that the statute re- 
quires. The certificate also states that the committee is com- 
posed of members nominated from each assembly district ; 
that they are apportioned among the several assembly dis- 
tricts and that each district is entitled to one member for 
every 500 votes for governor cast in the district at the 
last gubernatorial election ; but this is not equivalent, in the 
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face of the distinct declaration to the contrary, to a atate- 
ment that the assembly district is the unit of representMion, 
and therefore is matter which the law does not require the 
certificate to contain. The concrete question is whether 
the County of Queens is, under the rules of the party and 
the Primary Law, the unit of representation for the com- 
mittee. If it is, the certificate is right; and if it is not, the 
certificate should be corrected. Section 2 of the Primary 
Law provides as follows : ** The term 'unit of represen- 
tation* shall apply to an election district, a ward of a city, 
an assemby district, a congressional district, a senatorial dis- 
trict or any other political subdivision of the State which by 
the rules and regulations of a party may be the unit from 
which members of any political convention or committee to 
which this act is applicable shall be chosen.** The power, 
, therefore, is given to the party to fix the unit of representation 
by its rules and regulations. The rules, however, must not 
be contrary to or inconsistent with the provisions of tte 
primary or any other law (sec. 9, subdiv. 2 of the Primary 
Law). The rules of the Republican party of the County of 
Queens have been presented in the opposing papers. I find 
therein the following provisions : *' The unit of representa- 
tion for membership in the county committee shall be the 
county * * (see art. 2 ) . Although article 3 contains some pro - 
visions regarding the ratio of apportionment and the filling of 
vacancies by * *the members of the assembly district commit- 
tee from which such vacancy occurs, ' * yet the county is fixed 
as the unit of representation for the committee by the plain 
declaration of the rules. I am referred to no provision of law 
with which the rule conflicts. It is true that the whole scheme 
of the Primary Law contemplates the apportionment of mem - 
bers of committees and delegates among political subdivisions 
which are smaller than the territory for which the committee 
or convention acts. Nevertheless the designation of the 
units of such representation is left to the party. It is com- 
petent for the party to adopt an assembly district, an alder- 
manic district, an election district or any other political sub- 
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division within the county as the unit of representation for 
the county committee. And if they do adopt such a smaller 
subdivision, then the members must be apportioned as pro- 
vided by law. But the unit must be fixed by the rules and 
regulations; it cannot be done by the courts, nor is it done 
by the statute. If the party fixes the very subdivision for 
which the committee acts as the unit for its representation, 
there is no room for apportionment among smaller subdivi- 
sions, for the apportionment is only to be made among the 
units of representation. The provision of the Primary Iyaw» 
section 9, that members of committees shall be apportioned 
among the various units of representation entitled to repre- 
sentation therein is applicable only when there are more 
units than one among which apportionment may be made. 
Section 53 of the Election Law is not applicable. It 
is as follows: **No person shall be entitled to vote at 
any primary unless he may be qualified to vote for the 
officers to be nominated thereat on the day of election.*' 
Members of a committee are never voted for on the day of 
election, which means the general election. This section 
may have a bearing if the question arose as to the elec- 
tion of delegates to nominate a public officer, but cannot 
apply to the choice of party committees which are not 
nominated at the primaries or conventions nor voted for at 
general elections (Matter of Murphy, 126 App. Div., 58). 
Not even the principle underlying this provision of the 
Election Law is applicable, for every enrolled member of 
the party may vote at the primaries for every member of the 
county committee, even if the county is the unit of repre- 
sentation. The claim of the applicant seems to be that 
because it is certified to the custodian of primary records that 
the members are apportioned among the assembly districts the 
assembly districts are thereby made the unit of representation. 
This contention is not tenable, for neither the chairman who 
made the certificate nor the committee itself can determine 
the unit of representation to be the assembly district, so 
long as the rule legally adopted under the statute remains 
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in force to the effect that the county is the unit. With the 
question of the justice, expediency or propriety of the rule 
I have nothing to do. Neither does it concern me that a 
rule might be adopted more in accord with the spirit of. the 
Primary Law. I find that the law gives to the party the 
power to determine for itself what shall be the unit of 
representation for the county committee, that the party has 
determined by its rule that the county shall be such unit, that 
the chairman has so certified to the custodian of primary 
records, and I have no power to grant a writ of mandamus 
to compel him to alter in this respect the statement so 
certified. Motion for a writ of peremptory mandamus de- 
nied. 



WOLFSHEIMER v, FRANKEL ET al. 

Ciiy Court of the City of New York, Special Temiy August, 

1908. 

Examination before trial— When granted. 

A party is entitled to an examination before trial, when certain evi- 
dence necessary to such party in maintaining his action is within 
the knowledge of the defendant, under section 870-3 of the Code 
of Civil.Procedure. 

William F. Unger, for plaintiff. 

Jacob Kleitiy for defendants. 

ScHMUCK, J.— Motion denied. The plaintiff has clearly 
established a situation where he is entitled to the benefit of 
the testimony of the defendants before trial. The action was 
commenced to recover upon a commission agreement which, 
in effect, was that the plaintiff was to receive a commission 
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on all goods shipped to and retained by customers solicited 
by him. As the plaintiff was a traveling salesman, the 
goods shipped and retained would not be known to him 
save through such information as he obtained from his em - 
ployer. In the case sud judice the plaintiff denies any 
knowledge of the amount of goods shipped and retained. 
The affidavit upon which the order for the examination was 
granted asserts that the allegation indicating the amount of 
sales made by the plaintiff is made upon information and 
belief and purely hypothetical, and was inserted in the com- 
plaint in order that the plaintiff might allege his injury. To 
correct just such an evil was the cause and occasion of sec- 
tions 870, 872 and 873 of the Code of Civil Procedure. As. 
the information sought appears wholly and solely within the 
knowledge of the defendants, the plaintiff is entitled to an 
examination of the defendant before trial, such testimony 
being material and necessary to the plaintiff (Cahill v. Kur- 
scheedt, 30 Misc., 833). The defendant's fear that plain- 
tiff's only desire in obtaining the order complained of is for 
the purpose of obtaining the names of defendant's customers, 
to be used for the benefit of plaintiff's present employer, is 
clearly shown to be unfounded from an inspection of the 
order itself in the light of Dreyfus v. Bernhard (31 A. D., 
628), Ryan v. Reagan (46 A. D., 590). The decision and 
opinion of the referee in the Supreme Court action has no 
bearing on this case and is of no assistance to the defendant 
for the purposes of this motion. Therefore, let the defend- 
ant Joseph Frankel appear for examination in accordance 
with the provisions of the order granted by Justice Green, 
the date of said examination to be agreed upon by the re- 
spective parties to this action. In case of a failure to agree, 
let the examination take. place September 2, 1908. 
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In re pine stream AND EAST MEADOW STREAM, 
HEMPSTEAD. 

Supreme Court y Nassau County, Special Term, August, 1908. 
Gosts—Rnle as to taxation in eqnity. 

It seems to be a well settled rule in this state that in a court of equity 
where several parties are united in interest, one bill of costs is suf- 
ficient for all the parties. 

Francis K, Pendleton, for motion. 

Van Ingen, Siebert & Paddock, opposed. 

BI.ACKMAR, J. — This is a motion by the City of New York 
for a new taxation of certain bills of costs. It appears that 
this is a proceeding by the City of New York to acquire cer- 
tain real estate upon Pine's Stream and East Meadow Stream, 
in the Town of Hempstead and the County of Nassau, for the 
purposes of water supply. The proceeding embraces several 
distinct parcels of land owned by separate owners, who 
appear by separate attorneys. The commissioners rec- 
ommended that each of the owners be awarded costs and al- 
lowances, and a final order was entered to that effect. An 
appeal was taken therefrom to the Appellate Division on the 
ground that separate bills of costs should not be awarded to 
the separate owners. The order appealed from was affirmed 
by the Appellate Division. An appeal was thereupon taken 
to the Court of Appeals, where the order of the Appellate 
Division was affirmed, * * with costs. ' * An order of this court 
was entered June 10, 1908, making the order and judgment of 
the Court of Appeals the order and judgment of this court. 
Thereupon each of the owners responding to the appeal who 
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appeared by separate attorneys presented separate bills of 
costs to the clerk, who taxed and adjusted them and inserted 
therein interest on the costs and allowances awarded by the 
original order from the date of such order to the date of 
taxation. The corporation counsel has moved for a new 
taxation claiming that only one bill of costs should be al- 
lowed, and that in any event it was not proper to include 
in the bill of costs interest on the amount of costs award- 
ed by the original order. The primary question presented 
depends on the meaning of the judgment and order of the 
Court of Appeals, which was made the judgment and order 
of this court. An inspection of the order entered upon the re- 
mittitur shows that the determination of the Court of Appeals 
was '' that the said order of the Appellate Division appealed 
from herein be affirmed, with costs. ' ' Does this mean costs 
to each of the respondents, or one bill of costs against the 
appellant and in favor of all the respondents? The general 
rule laidd own by the Court of Appeals in Van Gelder v. Van 
Gelder (84 N. Y., 658) is that the words in an order of the 
Court of Appeals * * with costs to the respondents, ' * mean that 
only one bill of costs is to be allowed. That, however, was 
an action in equity in which presumably all the defendants 
were united in interest against the claim of the plaintiff. 
The case of Isola v. Weber (12 App. Div., 267) is author- 
ity only for the proposition that when the remittitur recites 
** that the order of the General Term appealed from herein 
to this court be and the same is hereby reversed, and the or- 
der of the Special Term affirmed, with costs/' the Supreme 
Court had no power to enlarge the terms of the decision of 
the Court of Appeals by entering an order upon remittitur, 
**with costs to each of the appellants. '* This also seems to 
be the scope of the decision in Re New York, West Shore & 
Buffalo RR. (28 Hun, 505) . ' The rule that the words * * with 
costs " or **with costs to the respondents,*' where there are 
several respondents, mean only one bill of costs is, therefore, 
well settled in suits in equity, and the case last cited seems 



176 CURRENT COURT DECISIONS. 

In re Pine Stream and Bast Meadow Stream, Hempstead. 

also to apply the same rule to condemnation proceedings to 
acquire land where the owners of the leasehold and reversions 
appear by separate attorneys. In determining the scope of 
a decision of the courts consideration must be had of the facts 
to which the decision was applied. It is readily understood 
that the term ** with costs," or ** with costs to the respon- 
dents " in an equity suit means one bill of costs, for in such 
an action the parties on one side are usually united in in- 
terest, or they have a common interest in contesting the claim 
of the opposite party. If the court meant to determine that the 
parties were so separated in interest that each should be in- 
demnified for a separated defense by a separate attorney, such 
decision would find expression in the words of the order. It 
does not, however, seem to me that this rule applies to a case 
of condemnation proceedings in which the rights of several 
owners of separate parcels entirely distinct in ownership are 
involved. In such a proceeding the interests are separate, and 
a distinct question arises between the party seeking condem- 
nation and the owners of each separate parcel. This principle 
of interpretation was applied by a Special Term of this Court 
in Reynolds v. iEtna Life Ins. Co. (30 Misc., 152). See, 
also, Schenectady RR. v. Lyon (44 Misc., 275). I do not 
regard the decision in Re New York, West Shore & Buffalo 
RR. (28 Hun, 505) as controlling on the question before 
me. In that case the owner of the fee and of a leasehold in- 
terest appeared by separate attorneys. As against the peti- 
tioner their interests were identical. They were united in 
interest on the question of the right to condemn and the value 
of the land taken. The division of the award for the whole 
property between the owners of the particular estate and 
remainder did not concern the petitioners. The principle 
underlying the award of costs is that their purpose is to 
indemnify the successful party against the expenses of main- 
taining his rights in the courts, and it seems to me that there 
is no reason why the owner of one parcel of land should be 
subjected- to the trouble and expense of asserting his rights 
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in a condemnation proceeding without compensation by way 
of costs, simply because other parcels of land under distinct 
ownership are joined in the same proceeding. This princi- 
ple was recognized in the original order in this proceeding 
which awarded costs and allowances to each claimant ; and 
their legal interests are as much distinct now as at any time 
during the pendancy of this proceeding. In interpreting the 
order of the Court of Appeals the difference between the 
nature of this case and the Van Gelder case renders the rule 
therein laid down inapplicable. I think, therefore, that the 
clerk was right in taxing separate bills of costs for the sep- 
arate respondents. The second question raised upon this 
motion is whether the clerk was right in inserting in the bills 
of costs interest on the amounts awarded to the claimants by 
the order of June 18, 1907. I do not see any justification for 
this allowance of interest. The rights of the parties under 
that order were fixed by the order, and if they are entitled to 
interest it is by virtue of that order. One of the counsel 
cites in his brief the provision in section 500 of the Charter 
of New York, which he claims shows that the respective 
amounts ordered to be paid to the owners by way of costs 
draw legal interest. If this be so, the interest may be col- 
lected in the same way as the principal sum. This interest 
is certainly not a part of the costs of the Court of Appeals or 
of the Appellate Division. There is no provision in the Code 
which justifies such allowance. Counsel refers to section 
1235 of the Code, which reads as follows : '* Where final judg- 
ment is rendered for a sum of money awarded by a verdict, 
report or decision, interest upon the sum awarded, from the 
time when the verdict was rendered, or the report or decision 
was made, to the time of entering judgment must be computed 
by the clerk, added to the sum awarded and included in the 
amount of the judgment. ' ' It seems plain to me that this sec - 
tion does not apply to the present case . The final order of June 
18, 1907, is neither a verdict, a report, nor a decision, within 
the meaning of such section. Neither is the order which will 
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award to the plaintiff costs , the taxation of which is the subject 
of this motion, a final judgement for a sum of money awarded 
by the order of June 18, 1907. The adjustment and taxation 
of the clerk is affirmed, except as to the items of interest. A 
new taxation is, therefore, directed upon which this item of 
interest shall be stricken out, and separate bills of costs taxed 
in favor of the separate respondents. 



PEOPLE «x RBI.. ANDERSON v, KEEPER OF THE 
PRISON OF THE FIFTH DISTRICT MAGIS- 
TRATE'S COURT AND WILLIAM FLYNN, Warden 
OF THE City Prison. 

Supreme Courts New York County y Special Terniy 
September, 1908, 

Park ordinance relating to antomobiles— Oonstmetion thereof. 

A city ordinance which provides that ' ' no automobile or horseless 
or other vehicle wearing chains over the ties of the wheels shall 
enter the parks or traffic roads under the jurisdiction of the board 
of parks without permission of the commissioner having jurisdic- 
tion/* heldy to be unconstitutional, as no uniformity of enforcement 
is possible. 

Charles Thaddeus Terry y for the motion. 

K. H, Mitchelly opposed. 

Davis, J. — The relator was convicted in the Magistrate's 
Court of a violation of chapter 31 of the General Park Ordi- 
nances, Rules and Regulations, and chapter 16 of the Code of 
Revised Ordinances of the City of New York. The ordi- 
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nance in question is as follows : '' No automobile or horse* 
less or other vehicle wearing chains over the tires of their 
wheels shall enter the public parks or traffic roads under the 
jurisdiction of the board of parks without permission of the 
commissioner having jurisdiction. ' * This ordinance had its 
origin as a rule of the board of parks, and by virtue of section 
610 of the charter became an ordinance of the city on De- 
cember 13, 1907, through the filing of a certified copy of the 
rule with the city clerk. The relator was committed in default 
of payment of the fine imposed, and thereafter this writ of 
habeas corpus was issued. He claims that the ordinance un- 
der which he was convicted is unconstitutional, and also void 
under chapter 538, Laws of 1904, known as the Motor Ve- 
hicle Law. The facts are few, and if the ordinance is valid 
the conviction is proper and the writ should be dismissed. 
On March 28, 1908, the relator was operating an automobile 
with chains on the tires of the rear wheels on the drive in 
Central Park, near Seventy -second street. It had been rain- 
ing hard, and at this time it was drizzling, and the road bed 
was wet, muddy and slimy. Under these circumstances 
the relator was arrested and convicted as stated above. 
These chains were used by the relator to prevent skidding— 
that is, the turning, slipping and swerving of the vehicle 
caused by the wet, slimy or icy surface of the road. It ap- 
pears from the testimony before the learned magistrate that 
the automobile is practically useless and really dangerous 
under these conditions unless some kind of anti- skidding 
device is used on its rear wheels — it is absolutely necessary 
to the practical and safe operation of an automobile. It is 
not an incidental part of the equipment to be readily dis- 
pensed with. It is an integral part of the machine, just as 
the tire itself is. The record shows that its use is based on 
necessity. Therefore, when the ordinance in question ex- 
cludes from the park vehicles using chains for this purpose 
it in effect regulates the use of the park highways by those 
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automobiles. Such regulation by the park board is con- 
trary to the provisions of the Motor Vehicle Law (cliap. 
538, Laws of 1904). This statute contains a uniform and 
comprehensive plan for the regulation of the use of highways 
by automobiles, except in respect to speed, and forbids the 
iadoption by local authorities of ordinances regulating that 
subject (City of Buffalo v. Lewis, decided in the Court of 
Appeals May 19, 1908, Law Journal, June 1, 1908). There 
is still another objection to the validity of this ordinance. 
In effect it is an ordinance requiring owners or operators of 
automobiles to get a license or permit from the park com- 
missioner before using the park highways under certain con- 
ditions. Under its provisions no automobile with chains on 
its tires may enter the park unless the owner has permission 
to do so from the commissioner. The commissioner may or 
may not license as he sees fit. The passage of such a licens- 
ing ordinance is forbidden by the Motor Vehicle Law (supra) . 
Subdivision 3 of section 4 of that act reads as follows : * * Local 
Ordinances Prohibited. — Subject to the provisions of this act 
local authorities shall have no power to pass, enforce or main- 
tain any ordinance, rule or regulation requiring of any owner 
or operator of any motor vehicle any license or permit to 
use the public highways, or excluding any motor vehicle 
whose owner has complied with section 2 of this act from the 
free use of such highways, except such driveway, speedway 
or road as has been or may be expressly set apart by law for 
the exclusive use of horses and light carriages, or except as 
herein provided, in any way affecting the registration or 
numbering of motor vehicles or prescribing a slower rate of 
speed than herein specified at which such vehicles may be 
operated, or the use of the public highways contrary to or 
inconsistent with the provisions of this act, and all such or- 
dinances, rules or regulations now in force are hereby de- 
clared to be of no validity or effect.** The ordinance in 
question, contrary to this statute, excludes from the free use 
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of the park highways all automobiles having chains on 
their wheels, even though they have complied with all the 
provisions of the Motor Vehicle Law, and admits them to 
such free use only upon getting permission from the com- 
missioner. For this reason the ordinance cannot be upheld 
(City of Buffalo v. Lewis, supra) . The learned corporation 
counsel contends that the ordinance is not a prohibition 
against motor vehicles, but only against the chains annexed 
to the tires. He characterizes these chains as unusual con- 
trivances, but the evidence shows that they are in common 
use. He claims that the ordinance does not forbid the free 
use of the park highways to motor vehicles, but merely for- 
bids the use of chains on the tires as a protection to the road 
beds. We may assume that the purpose of the rule is to 
protect the road beds, although that does not appear from 
the record. But whatever its purpose may be, the effect is 
to regulate the use of automobiles whose owners make use 
of chains to insure their practical and safe operation over 
the highways of the parks when they are muddy, slimy or 
otherwise slippery. As stated above, such regulation by 
the local authorities is forbidden by the statute referred to. 
The relator also questions the constitutionality of this ordi- 
nance, and claims that it denies to individuals the equal pro- 
tection of the law. It will be observed that the ordinance 
confers upon the commissioner the power to allow some 
vehicles to use chains while denying permission to others. 
No restriction is placed upon his action in this respect, and 
he is bound by no rule. The owner against whom such dis- 
crimination is made has no redress. He must submit without 
appeal to the arbitrary denial of a privilege which others of 
his class are allowed to enjoy through the favor of the com- 
missioner. What chains are to be permitted and what pro- 
hibited under this ordinance, what individuals are to be 
favored and who are to be denied the light to enter the parks, 
depends upon the mere will of the commissioner. It is a 
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vital defect in the ordinance that it contains no provision 
guaranteeing uniformity in its enforcement. No rule or 
principle is provided to secure its impartial execution. In- 
equality in its enforcement is thus not only possible, but 
probable, and so it fails to insure equal protection to all per- 
sons similarly situated, and for this reason it is unconstitu- 
tional (Yick Wo V. Hopkins, 118 U. S., 356). In the case 
of Lumber Co. v. Cicero (176 111., 9) the court had under 
review an ordinance adopted by local authorities forbidding 
the use of certain boulevards by heavy vehicles except upon 
permission of the local board. The court held the ordinance 
to be void and said : **Thus the board is clothed with au- 
thority to grant the privilege to some and to deny it to others. 
Ordinances which thus invest a city council or a board of 
trustees with a discretion which is purely arbitrary and 
which may be exercised in the interest of a favored few are 
unreasonable and invalid. The ordinance should have es- 
tablished a rule by which its impartial enforcement could be 
secured." In the case of People v. Vandecarr (81 A. D., 
128, aff'd 175 N. Y., 440) the court, referring to the law 
regulating the sale of milk, said : ** Such regulation, how- 
ever, should be uniform, and the board should not act arbi- 
trarily, and if this section of the Sanitary Code vested in 
them arbitrary power to license one dealer and refuse a li- 
cense to another similarly situated, undoubtedly it would be 
invalid." This proposition is well established by authori- 
ties throughout the United States (City of Elkhart v. Murray, 
165Ind., 304 ; Baltimore v. Radecke, 49 Md., 217 ; State v. 
Tenant, 110 N. C. , 609) . Further analysis of this ordinance 
serves only to emphasize its unconstitutionality. The evi- 
dence shows that there are several kinds of anti- skidding 
equipments in common use, but the chain is the only one 
condemned by the ordinance. Why the owners of the chain 
device should be put in one class and those using the other 
devices in another and exempt class is not at all clear. Al] 
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of these various methods of preventing skidding are equally 
bad for the road beds, so far as we can judge from an ex- 
amination of the exhibits, but there is nothing in the evi- 
dence to warrant the conclusion that the chain is more in- 
jurious than the other methods. Indeed one fails to dis- 
cover any reasonable basis or principle whatever justifying 
the placing of the chain method in a prohibited class by 
itself. It follows, therefore, that the ordinance makes an 
unlawful discrimination against those who use chains as a 
part of their vehicle's equipment. All owners of vehicles 
equipped with an anti-skidding device, that is, all owners 
similarly situated, are not equal before this law. Some 
may use the park highways freely while others may not 
unless they get the commissioner's permission. Thus the 
latter are denied the equal protection of the laws and their 
constitutional rights (Gulf, Colorado & Santa Fe R'y Co. 
V. Ellis, 165 U. S., 150; Cotting v. Kansas City Stock Yards 
Co., 183 U. S., 79; Connolly v. Union Sewer Pipe Co., 184 
U. S., 540; Yick Wo v. Hopkins, supra; In re Marshall, 
102 Federal, 323; Wright v. H^t, 182 N. Y., 33; People 
V. Mast, 99 N. Y., 377). The writ of habeas corpus is 
sustained and the relator discharged from custody* 
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HERRING-HALL-MARVIN SAFE CO. v. AMERICAN 
TRUST & SAV. BANKS. 

Ctiy Court of the City of New York, Special Term, 
September, 1908, 

Warrant of attaehment— Insufflenoy of affidavit. 

Where a warrant of attachment is sought, in the affidavit upon which 
it is granted, when the facts are alleged as being of one's own 
knowledge, there must appear some circumstances from which 
such an inference of personal knowledge can be made. 

Herbert C Marshall, for the motion. 

Edward Kellogg Baird, opposed. 

D0NNEI.1.Y, J. — This is a motion to vacate a warrant of 
attachment upon the ground that the papers upon which the 
said warrant was granted are insufficient. The warrant was 
granted upon the summons, an undertaking and the affi- 
davit of Thomas B. Carpenter; no complaint was submitted 
at the time of the application for the said warrant. The affi - 
davit of Thomas B. Carpenter is made upon his own personal 
knowledge. He avers that he is the treasurer of the plaintiff, 
but does not state specifically that he was said treasurer at 
the time of the transaction which is the basis of the action. 
Neither does he state that he took part in said transaction, 
nor give any ground from which the inference can be drawn 
that he knows the facts, which he swears to be true, other 
than that he is the treasurer of the plaintiff at the time of 
making said affidavit and the averment of the facts therein 
set forth upon his own personal knowledge. The rule is well 
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settled in this State that the mere averment of facts upon 
personal knowledge is not sufficient unless circumstances 
are stated from which the inference can be dr^wn that the 
affiant has personal knowledge of the facts which he avers 
(Hoormanv. Climax Cycle Co., 9 App. Div., 579; Einstein 
V. Climax Cycle Co., 13 App. Div., 624; Tucker v. E. L. 
Goodsell Co., 14 App. Div., 89; Schuler v. Birdsell Mfg. 
Co., 17 App. Div., 228; Wallace v. Baring, 21 App. Div., 
477). The only circumstance alleged in the affidavit in 
question from which the inference can be drawn that the affi- 
ant has personal knowledge of the facts which he avers is 
the statement that he is treasurer of the plaintiff at the time 
he makes the affidavit. He does not even state that he was 
the treasurer of the plaintiff at the time of the transaction 
which was the basis of the action (see 60 Hun, 466). Un- 
der the authorities above cited I am therefore of the opinion 
that the affidavit of Thomas B. Carpenter shows no such 
connection or acquaintance with the alleged transactions 
upon which the alleged claitn is based as to render said affi- 
davit sufficient proof that a cause of action exists in favor of 
the plaintiff, or that the plaintiff is entitled to recover the sum 
therein stated over and above all counter-claims known to 
said plaintiff. The motion is therefore granted with $10 
costs. Settle order on notice. 



J 
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EsTAT« OF PRANCIS DWIGHT PORTER. 

Surrogate's Courts New York County, September^ 1908. 

Administrator's olaim— Wlien allowed. 

An administrator's claim against an estate must be allowed when due 
notice of the filing of such claim has been given to all the parties 
interested and such parties have interposed no objection to the 
allowance of the claim. 

Brownell & Patterson, for administrator, claimant. 

Willard A. Mitchell, for contesting creditor. 

Beckett, S.— The administrator's claim was set out in 
the account in itemized form as fully as in the claim pre- 
sented. All other parties in interest, after due notice, de- 
faulted, and no objections were filed to the account. Upon 
the hearing before the referee appointed to examine said 
account and to hear and determine said claim under section 
2731, Code Civil Procedure, the administrator offered him- 
self as a witness, giving testimony which was, in my judg- 
ment, together with additional proof, amply suflEicient to 
establish his claim; the referee, however, disallowed the 
major portion of the claim, holding in effect that the ad- 
ministrator's own testimony should be disregarded by the 
court. The result of his decision is that the personal 
representative is bound to object under section 829, Code 
Civil Procedure, to his own testimony offered in support of 
his own claim, although no other party objects to the account, 
and even although no one else appears in the proceeding. 
I cannot so find. The learned referee seems to rely upon. 
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Keller v. Stuck (Uvingston, S., Kings County, 1880, 4 
Redf., 294), and although that case has been occasionally 
cited I can find no case where it has been cited, referred to or 
followed in regard to this precise point. Under the circum- 
stances as here presented the questioned testimony was en- 
titled to have been considered under the sanction of the 
authorities that hold that such testimony is not offered 
against the legal representative ; also under another line of 
authorities where the objection is not specifically raised 
such testimony becomes proof in the case which the court 
is entitled to consider (Mcl^aughlin v. Webster, 141 N. Y., 
76; Hoagv. Wright, 174 id., 39; Hickok v. Bunting, 67 
App. Div., 560). If parties are silent surely it is not the 
court's duty to raise this objection, and how can we reason 
that the law, which provides specifically in what manner 
the legal representative may prove his claim as the last of 
all the creditors, and then only as it results with exceptional 
notice to the parties interested; in addition to all this places 
the affirmative duty upon him to raise this objection against 
himself? The administrator's testimony was not prohibited 
by the language found in section 829, for it was not offered 
against an administrator or other person therein specified, 
and while the weight that should be given to it may be les- 
sened by his interest it cannot be said to be inadmissible. 
Upon this point the referee very fairly says in his opinion : 
*' In conclusion it seems proper for me to state that my dis- 
allowance of the major portion of the administrator's claim 
is dictated solely by the legal reasons which have seemed 
tome controlling, and that nothing in the testimony or that 
has otherwise come to my attention has caused the slightest 
suspicion of the bo7ia fides of the administrator's claim." 
Accordingly the exceptions to the report are sustained and 
the claim is allowed. Settle decree upon notice. 
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PEOPLE EX REi.. WINEBURGH ADVERTISING CO. 

V. MURPHY ET Ai.. 

Supreme Court, New York County^ Special Term, 
October, 1908. 

Building Gode--Gon8traotion of section 144 thereof. 

The constitutionality of the regulation as to the erection of sky signs, 
of not over nine feet in height, cannot be successfully attacked when 
it is shown that the regulation is a reasonable one. 

Guggenheimer, Untermyer & Marshall, for relator. 

Francis K. Pendleton, for respondent. 

BiscHOFF, J. — The structure sought to be erected by the 
relator, a sky sign for advertising purposes exceeding nine 
feet in height, is within the prohibition of section 144 of the 
Building Code, and the question presented is whether the 
restriction of the height of such signs to nine feet, as an 
arbitrary measurement, is beyond the scope of the powers 
conferred upon the Municipal Assembly by the statute under 
which this building code was adopted (Charter of 1897, sees. 
47, 647 ; Charter of 1901 , sec. 466) . While the regulation of 
the height of sky signs was not expressly included among the 
statutory powers of the Municipal Assembly, general author- 
ity to make regulations for the public safety in the erection 
and maintenance of structures is found in the wording of the 
charter, and the validity of section 144 of the Building Code 
is to be tested by the inquiry whether the regulation of the 
height of these signs is a reasonable restriction within the 
limits of the police power. Certainly the matter of the 
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height of sign boards erected upon the roofs of buildings has 
relation to the public safety. The greater the height of 
these structures the greater is the probability of their becom- 
ing dangerous through being caused to fall ta the street by 
the force of the wind, and while it may be that a sign of any 
height could be made secure as a matter of theoretical en- 
gineering, this does not meet the question, for the super- 
vision of the details of insuring safety in each instance would 
readily become a matter too burdensome for the municipality 
to be required to undertake. The inherent danger being 
limited to the height of the structure, the restriction of the 
height to limits ordinarily consistent with safety appears to 
be a reasonable expedient for the welfare of the public, and 
unless the restricted measurement adopted is clearly un- 
reasonable the court is not to interfere with the judgment of 
the law making body as expressed in the statute or ordin- 
ance. The public safety being within the concern of the 
police power, and the height of the signs being related to 
a potential danger to the public, a case for regulation is 
apparent. Being empowered to regulate, the framers of 
this ordinance could properly investigate and determine the 
extent of the danger and the restrictions which safety re- 
quired. Presumably the matter was investigated before the 
restriction in question was adopted, and while the measure- 
ment of nine feet may be styled arbitrary, in the sense 
that it admits of no deviation, it would be quite as arbitrary 
for the court to say that the measurement should be in- 
creased by two, ten or twenty feet as the interests of a prop- 
erty owner might be served in a particular case. Again 
signboards of this character, if not restricted in size, could 
well be a public menace in hampering the use of fire ap- 
paratus upon the roofs of houses, a danger which the 
ordinance contemplates according to the context, and the 
court is not to say that the vertical limit of nine feet is un- 
reasonable, in view of the vital necessity for the momentary 
use of roof spaces by the fire department under circumstances 
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which would render the general incumbering of roofs with 
screens— not surmountable and difficult to demolish— a 
source of danger to the community in obstructing the nec- 
essary efforts against the spread of conflagrations. That 
the definite regulation of the height of sky signs is a matter 
within the police power has been recently held (City of 
Rochester V. West, 164 N. Y., 510; Gunning System v. 
Buffalo, 75 App. Div., 31), and, as I have noted, the actual 
limit fixed by this ordinance cannot properly be declared 
unreasonableby the court. It is unnecessary to discuss the 
many authorities referred to by counsel upon the subject 
of the limitations of the police power or the conflict between 
the exercise of that power and the right of the individual in 
the enjoyment of his property. Undoubtedly the restriction 
which interferes with the liberty of the individual in the use 
to which his premises may be put must have real relation to 
the public welfare, and must not be, apparently, unreason- 
able in its operation, and where the police power has been 
unsuccessfully invoked to sustain an enactment, the case is 
found to be one not answering to this test. Here the reg- 
ulation was reasonable in its practical application, and the 
matter regulated was within the scope of the police power. 
I must therefore hold that section 144 of the Building Code 
is not open to attack as unconstitutional, and that the rela- 
tor's admitted non-compliance with the restriction of that 
section in the plans proposed necessarily affords an answer 
to his application for a writ of mandamus. Motion denied, 
with $10 costs. 
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HYMAN V. ZANDERER. 

City Court of the City of New Yorky Trial Term, 
October, 1908. 

Bsmmtion— Order in aid of—Refusal to obey same. 

Where an order in aid of execution has been issued under section 
2436 of the Code of Civil Procedure and the judgment debtor re- 
fuses to obey same because of an alleged defect in the affidavit up- 
on which it is based, the said debtor may be punished for contempt 
of court. 

Nathan H. Stone, for the motion. 

Joseph Rosenzweig, opposed. 

DONNSi*i,Y, J. — The judgment creditor moves to punish 
the judgment debtor for contempt of court in failing to ap- 
pear for examination, as directed by an order in aid of ex- 
ecution issued pursuant to the provisions of section 2436 of 
the Code of Civil Procedure. The judgment debtor seeks 
to justify his failure to appear for examination on the ground 
that the affidavit upon which said order was predicated was 
insufficient in that the affidavit is made by the attorney for 
the judgment creditor upon personal knowledge, and cir- 
cumstances are not stated from which an inference may be 
fairly drawn that the affiant had personal knowledge of the 
facts he avers. In order to justify a statutory remedy like 
an attachment, injunction or other process of a like char- 
acter, such as an order to examine a judgment debtor in aid 
of execution, the affidavit shall either display such position 



192 CURRENT COURT DECISIONS. 



Hyman v. Zanderer. 



as inferentially to prove a supposed familiarity with the 
events of which the affiant avers or disclose the source of 
his information (9 App. Div., 579; 13 App. Div., 624; 14 
App. Div., 89; 17 App. Div., 228; 21 App. Div., 477; 26 
Misc. Rep., 99; 51 Hun, 205). The question for decision 
therefor is: Does the affidavit state circumstances from 
which it may be reasonably inferred that the attorney for 
the judgment creditor, who made the affidavit, had personal 
knowledge of the facts which he avers ? It has been decided 
in the case of Brown v. Walker (8 N. Y. Supp., 59, aff'd 
121 N. Y., 717), that the affidavit may be made by the at- 
torney for the judgment creditor, and it is not necessary for 
said attorney to make proof of his authority to act as such. 
It certainly can be reasonably inferred that an attorney is 
familiar with the progress of a litigation in which he is re- 
tained by one of the litigants, and consequently the allega- 
tions of the affidavit under discussion are sufficient so far as 
the facts relative to the recovery and entry of judgment and 
filing of transcript and issuance of execution are concerned. 
The affidavit further states '* that said judgment debtor has 
property consisting, of machinery, goods, wares and mer- 
chandise and other chattels and fixtures which the sheriff is 
at present unable to locate and levy upon and other property, 
the whereabouts of which is at present unknown, which he 
refuses to apply to the satisfaction of said judgment, and 
that on the 9th and 11th days of September, 1908, and after 
the issuing of the said execution, demands were made by 
Marshal Alfred Freeman, your deponent, and Samuel Hyman, 
upon said judgment debtor to apply said property to the 
satisfaction of said judgment, and he has neglected so to do, 
and that no previous application has been made for this 
order. That he has recently mortgaged his property and is 
about to remove the same from the premises. No. 138 
Prince street, N. Y. City, to a place unknown to deponent." 
I am of the opinion that this last quoted portion of the affi- 
davit states circumstances from which it may be reasonably 



VOI,UME I. 193 



Hollander v. Friedenberg. 



inferred that the said attorney had knowledge of the facts 
which he avers. He states that he was one of the persons 
who made the demand on the judgment debtor to apply the 
property in question to the judgment herein, which fact 
shows his participation in the events which he relates. 
This, together with the fact that he was the attorney of the 
judgment creditor and in personal charge of the collection 
of said judgment, is sufficient to reasonably infer that he 
has personal knowledge of the facts which he avers. In 
this connection see Bruen v. Nickels (30 App. Div., 396). 
Motion to punish for contempt granted and judgment debtor 
fined $5 and directed to appear for examination. Settle 
order on notice. 



HOLLANDER v. FRIEDENBERG. 

Supreme Court, New York County^ Special Term^ 
October, 1908. 

Garnisliment— Constmction of section 1391 of the Code of Civil 

Procedare. 

On a motion to vacate a third party order obtained under section 1391 
ol the Code of Civil Procedure, when it is shown that the debtor 
receives a certain amount each week as a drawing account, it is 
held, under the above section, that such money can be reached by 
garnishee proceedings. 

George M. Boehniy for the motion. 

Hollander & Bemheimery opposed. 

GiEGERiCH, J. — This motion to vacate and set aside the 
execution issued on behalf of the plaintiffs against the de- 
fendant, and served upon the defendant's employers, is based 
upon the theory that the $60 a week which the employers 
paid the defendant is neither wages , earnings nor salary within 
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the meaning of section 1391 of the Code of Civil Procedure, 
which permits the appropriation of a portion not exceeding 
10 per centum of such wages, earnings or salary of the judg- 
ment debtor by the judgment creditor. The exact terms of 
the contract under which the defendant is rendering services 
are not set forth in the moving papers, nor does it appear 
whether the contract is oral or in writing ; but one of the em- 
ployers sets forth the situation in the following language : 
"The said Friedenberg has never, while in the employ of 
our firm, received any salary or wages. He has been al- 
lowed, however, a drawing account, not to exceed sixty 
($60) dollars per week, for his living expenses, which is a 
loan by our firm to him, and is deducted by us from any 
moneys he may earn on the percentage basis above referred 
to*'; the percentage referred to being 7i per cent, on all 
sales made by the defendant. Accepting this as an accurate 
statement of the relationship of the defendant with his em- 
ployers, I must deny the motion. According to the au- 
thorities, a salesman employed on a commission basis with a 
provision that he shall receive payments on account of an- 
ticipated commissions, whether such payments be called 
advances or a drawing account, is under no obligation to 
repay such amounts, except out of commissions, and cannot 
be held personally liable in the event that the commissions 
fall short of the amount advanced (Northwestern Mutual 
Life Ins. Co. v. Mooney, 108 N. Y.. 118; Schlesinger v. 
Burland, 42 Misc., 206; Kupfer v. Holtzman, 88 Supp., 
362; Tausig v. Drucker, 88 id., 391). It may be that if 
the defendant should commit a breach of the contract he 
might be under personal liability to repay any deficiency ; 
but it cannot be presumed that he will fail to perform his 
contract, and in any event, until such failure on his part, 
the installments advanced must be considered as earnings 
and as his property, and subject to levy as provided in the 
statute above cited. The motion should be denied with $10 
costs. 
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MYERS V. RUSSELL, &c. 

Si^eme Courts New York County, Special Term, 
October, 1908. 

Tnut innd— Applioatioii of same to payment of a judgment. 

When it is shown upon an application for leave to apply certain 
money receivable from a trust fund to the payment of a judgment, 
that the children of the judgment debtor have an interest in said 
fund, such motion must fail, as the children have a vested interest 
in said fund which cannot be taken from them. 

Action to compel payment of a judgment out of a trust 
fund in which the judgment debtor's children have an inter- 
est. Complaint dismissed. 

Underwood, Van Vorst & Hoyt, for plaintiff. 

James S. Darcy, for defendants. 

SsABURY, J."-*The plaintiff has recovered a judgment 
against the defendant, Albert B. Hilton, for $24,337.66. 
The will of Henry Hilton, deceased, after giving a specific 
legacy to Albert B. Hilton, provides that his estate shall be 
divided into twelve parts, in four of which Albert B. Hilton 
is given an interest. The will also provides that ** the share 
and interest herein of my son Albert B. Hilton shall be in- 
capable of being sold, assigned or transferred or in any 
manner controlled by him ; and as to which I fully authorize 
and empower my executors to retain and withhold the same 
in trust to pay out or pay over or apply so much and such 
parts thereof as they may from time to time consider nec- 
essary, proper or expedient for the support and maintenance 
of the said Albert and his wife and children during his life, 
and on his death to pay over and distribute such part of his 
share as should be there remaining in the hands of my ex- 
ecutors to his wife, Hattie K., and their children or to such 
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of them as shall be then living, in equal shares and pro- 
portions, share and share alike." The wife of Albert B. 
Hilton died in 1906, leaving surviving three children who 
at the present time are respectively twelve, fourteen and 
sixteen years of age. This action is brought to induce the 
court to declare a fixed sum to be suflScient for the main- 
tenance and support of the defendant, Albert B. Hilton, and 
his family, and to direct that any income in excess of this 
amount should be applied to the payment of the judgment 
which the plaintiff has recovered against Albert B. Hilton. 
It is apparent from the provisions of the will of Henry Hilton, 
quoted above, that the duty of fixing the income of Albert 
B. Hilton rests upon the executors and not upon the court. 
The testator, under the will, vests his executors with a wide 
discretionary power. The amount to be paid to Albert B. 
Hilton depends upon the judgment and discretion of the 
executors. He is entitled to receive only such a sum as 
they consider necessary, proper or expedient for the support 
and maidtenance of himself and his family. If in the judg- 
ment of the executors they deem it unnecessary, improper 
or inexpedient that the whole income of the estate should 
be paid to Albert B. Hilton, the balance retained by them 
remains a part of the trust estate, to which the children of 
Albert B. Hilton are entitled (Russell v. Hilton, 37 Misc., 
642, 80 App. Div. 178, 175 N. Y., 525). In view of the 
rights of the children of Albert B. Hilton in any balance o£ 
the income of the estate which the executors may in their 
discretion decide not to pay to Albert B. Hilton, it is evident 
that such balance cannot be applied in satisfaction of the 
debt of Albert B. Hilton to the plaintiff. The plaintiff, as 
creditor, has no greater right to this balance than that of 
the cestui giie trust (Wetmore v. Truslow, 51 N. Y., 338), 
and the latter has no right to it at all. Albert B. Hilton is 
entitled only to what the executors give him, and the balance 
is the property of others. To permit the plaintiff to prevail 
in this action would deprive the children of Albert B. Hilton 
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of their rights to this property which may arise at any time 
dependent upon the manner in which the discretion of the 
executors shall be exercised. In the case now under con- 
sideration the beneficiary, Albert B. Hilton, is not entitled 
to the whole income of the estate, but only to such part of 
it as the executors may from time to time consider necessary, 
proper or expedient for his support and maintenance and 
that of his children (Kelsey v. Webb, 88 N. Y. Supp., 4; 
Raymond, as President, &c., v. Tiffany, N. Y. I^aw Journal, 
May 22, 1908). The cases of ToUes v. Wood (99 N. Y., 
616), Williams v. Thorn (70 N. Y., 270), Wetmore v. 
Wetmore (149 N. Y., 520) and Sherman v. Skuse (166 N. 
Y., 345) are inapplicable, as in those cases the beneficiaries 
were entitled to the surplus of income over the amount 
necessary for their support. Nor is the case of Herts 
Brothers V. Tiffany (118 App. Div., 215) authority for a 
contrary view to that here expressed. That case arose upon 
a demurrer, and the complaint, which the court held to be 
sufficient, alleged that the surplus income belonging to the 
beneficiary was in the possession of the trustees. Judgment 
for the defendants dismissing the complaint. 



AI,I,KN V. HEBBARD. 

Supreme Court y Kings County ^ Special Term, October ^ 1908, 

Section 676 of City Gharter— Gonfltruotion thereof. 

Under section 676 of the Greater New York Charter an inmate of any 
public or private institution for the blind, cannot receive pecuniary 
aid from the City of New York. 

Motion to compel city to pay a blind person, an inmate 
of a public institution, money out of the public fund. Mo- 
tion denied. 
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Clark & Taylor, for claimant. 

Francis K. Pendleton, for respondent. 

AsPiNALL, J. — I have been unable to find any case or 
precedent which will aid or assist me in the construction of 
section 676 of the Charter of the City of New York. The 
section reads as follows : '' The commissioner is hereby au- 
thorized and empowered to insert in his annual estimate of 
expenditures an item of expenditure for the relief of the 
poor adult blind not to exceed in all $75,000. The com* 
missioner shall distribute the sum so appropriated each year 
in uniform sums not to exceed $100 to any one person, to 
6uch poor adult blind persons not inmates of any of the pub - 
lie or private institutums of the City of New York who shall 
be in need of relief J* ^ This section is very broad and rejects 
all persons from a participation in the fund who are inmates 
of any institution, either public or private. The complain- 
ant resides and certainly is an inmate of the premises owned 
and under the control of the ''Industrial Home for the 
blind," an institution regularly incorporated under the laws 
of this State and having for its object the * * teaching and 
employing the blind in the mechanical arts and trades." 
To my mind the ** Industrial Home for the Blind " cannot 
be considered in any other light than that of a charitable 
institution, and as the complainant is an inmate thereof he 
is not entitled to participate in the fund. I think this view 
is sustained and fortified by the fact that I find in section 230 
of the charter, subdivision 23, at page 150, that the board 
of estimate and apportionment may in itsf discretion annu- 
ally include the sum of $2,500 to be paid to the '' Industrial 
Home for the Blind. " Motion denied. 
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DAVIS V. MCCARTHY. 

Supreme Courty New York County, Special Term, 
October, 1908. 

Covmant— When oonaidered as nmning with the land. 

Where a covenant is inserted in a deed, and in some of the deeds 
which constitute the chain of title all reference to the said covenant 
is omitted but the present owner takes title to the property with 
knowledge of such covenant » he will be restrained from violating 
the covenant, when it is shown that the covenant is beneficial to 
the plaintiff's land. 

Action to restrain defendant from carrying out threatened 
violation of a covenant relating to real property. Decision 
for plaintiff. 

J. C. Levi, Weil & Newhouse, for plaintiff. 

Guggenheimer, Untermeyer & Marshall, for defendant. 

Grssnbaum, J.— On May 1, 1858, one John J. Crane, 
who then was the owner of the premises known as No. 21 
West Nineteenth street and No. 18 West Twentieth street, 
which taken together, formed one parcel of land running 
from street to street, 25 feet in width on each street and 184 
feet in depth, conveyed the Twentieth street lot and a build- 
ing thereon erected, being 25 feet wide and 92 feet in depth 
to the middle of the block, to one Isaac Sherman by deed 
containing the following restriction: ** Which said last 
mentioned lot (referring to the Nineteenth street lot) , now 
owned by the said John J. Crane, shall be restricted when 
sold or built upon by him as follows: namely, that any 
building erected on said last mentioned lot shall not exceed 
the depth of 65 feet, commencing on the line of Nineteenth 
street, leaving the balance of said lot 27 feet in depth as an 
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open yard in the rear of said lot.'* Through various mesne 
conveyance the title to No. 18 West Twentieth street became 
vested in the plaintiffs and the title to No. 21 West Nine- 
teenth street in the defendant. The plaintiffs having also 
acquired the title to the premises known as Nos. 20 and 22 
West Twentieth street, and to No. 23 West Nineteenth 
street, which is directly in the rear of No. 20 West Twentieth 
street, erected an eleven -story fireproof store and loft build- 
ing which covered 75 feet on Twentieth street to a depth of 
about 80 feet, excepting that the ground floor was extended 
to a further depth of 8 feet with a skylight, and also except- 
ing that the middle 25 feet of the building extended through 
to Nineteenth street. The upper stories in the rear of the 
part of plaintiffs* building directly overlooking defendant's 
premises has three windows on each of the stories above 
the ground floor, leaving a space of 12 feet on plaintiffs' 
premises, which, with the additional 27 feet in the rear of 
defendant's premises, would furnish a total air and light 
space of 39 feet. The defendant has threatened to erect 
upon his Nineteenth street lot an eleven -story building to 
the depth of 85 feet, so that instead of the open space of 
27 feet in the rear of his lot to which plaintiffs claim an 
easement of light and air there would be but 7 feet. To 
perpetually restrain the defendant from consummating 
his threatened erection the plaintiffs bring this suit. De- 
fendant contends that his land is not restricted to a build- 
ing 65 feet in depth, and that even if such a restriction had 
in fact originally been imposed, the change since 1858 in the 
character of buildings in the block would defeat the right to 
equitable relief. It is also argued in behalf of the defendant 
that the covenant of Crane to Sherman to restrict was purely 
personal in nature, and that Sherman's grantees had no en- 
forcible claim or right thereunder. An examination of the 
respective chains of title of the plaintiffs and defendant to 
their holdings reveals that on August 1, 1858, Crane con- 
veyed his Nineteenth street property to one Wickham Hoff- 
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man by deed which, in its habendum clause, contained the 
following restriction: '* Subject also to the restriction that 
any building erected or to be erected on the lot hereby con- 
veyed shall not exceed the depth of 65 feet, commencing 
from the line of Nineteenth street, leaving the balance of said 
lot twenty -seven feet in depth as an open yard, and the said 
Wickham Hoffman hereby accepts this conveyance subject 
as aforesaid, and hereby covenants and agrees with the said 
John J. Crane, his heirs and assigns, at all times faithfully 
to keep and observe the covenant and restriction aforesaid.'* 
Defendant's title is deducible through a series of deeds, some 
of which refer to the restriction and some of which omit any 
reference thereto. On July 30, 1906, the then owner of the 
lot, one Sarah Marion May, conveyed it to one Randolph 
Guggenheimer by deed subject to the restriction in question, 
and said Guggenheimer conveyed it to defendant on May 1, 
1907, also subject to said restriction. The defendant thus took 
title with actual notice of the existence of the restriction. 
The several deeds which constitute the chain of title to 
plaintiffs make no specific mention of the restriction of the 
Nineteenth street lot, and no restrictive agreement or covenant 
as to the depth of building on the Twentieth street lot appears 
ever to have been made. It thus appears that there was no 
mutuality of restrictive covenants as to depth of building in 
favor of each lot as against the other, but that the Nineteenth 
street lot alone, upon the severance of title in the common 
owner of the Nineteenth street and Twentieth street lots be- 
came a servient estate with an easement in favor of the 
Twentieth street lot. There evidently was no mutuality be- 
cause none was intended, and it may be assumed that the 
Twentieth street lot became the dominant estate, because the 
purchaser apparently paid a suflSciently valuable considera- 
tion to the grantor to acquire the easement in the Nineteenth 
street lot. The easement created in favor of plaintiffs' lot 
seems to me was in effect a grant and passes with the * ' appur- 
tenance " (Valentiti^v- Schreiber, 3 App. Div., 235; Hills 
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V. Miller, 3 Paige Ch., 254) . The covenant was expressly- 
intended as a beneficial one to plaintiffs' land, and it may 
therefore be regarded as one running with the land and pass - 
ing to subsequent grantees as an incident to the fee (Norman 
V. Wells, 17 Wend. , 136 ; Nye v. Hoyle, 120 N. Y. , 195 ; Van 
Rensselaer v. Read, 26 N. Y., 556). It seems to me that 
the questions involved in this suit require no extended 
consideration here, as they are sufficiently considered in 
the following cases: I^attimer v. Livermore (72 N. Y., 
174), Phoenix Ins. Co. v. Continental Ins. Co. (87 N. Y., 
400), Hodge v. Sloan (107 N. Y., 250), Kahn v. Hoge 
(61 App. Div., 147), Holt v. Fleischman (75 App. Div., 
593) . I am not impressed with the force of the arguments 
of the learned counsel for the defendant ' ' that a search of 
the records relating to the Nineteenth street lot would not 
have disclosed any covenant or restriction in favor of the 
Twentieth street lot, ' ' and that there is nothing to indicate the 
existence of any general plan of restriction of the several 
lots of land on the block. An examination of the title to 
the Nineteenth street lot would have revealed the restriction 
in the deed by Crane to Sherman, as well as in several sub- 
sequent deeds in the chain. As to the point that no general 
scheme of restriction existed, as has been observed, none 
was intended, it being expressly designed to restrict the 
Nineteenth street in favor of the Twentieth street lot. This 
distinction differentiates this case from the facts appearing 
in some of the cases relied upon by the defendant's counsel. 
Other cases cited in behalf of defendant were those in which 
the covenant was purely personal, and therefore did not 
pass to subsequent grantees. That the restriction in the 
deed of Crane to Sherman was not intended to be personal 
is emphasized by the fact that it was expressly to be re- 
stricted ** when sold or built upon by him (Crane)," and 
that as matter of fact within a few months after the delivery 
of the Sherman deed Crane conveyed to Hoffman with the 
restrictive covenant as he had agreed to do. Upon the un- 
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disputed facts there seems to be no alternative but to grant 
the injunctive relief prayed for. Decreed accordingly, with 
costs and extra allowance of $350 to plaintiffs. Findings 
signed. 



THE PEOPLE OF THE STATE OF NEW YORK, 
V. NICOLA ZARCONE. 

County Court, Kings County , November, 1908. 
Murder— Hew trial— Hewly discovered evidence. 

Where under subdivision 7 of section 465 of the Code of Criminal 
Procedure a motion for a new trial is made and it appears that a 
material witness so testified on a former trial, that the defendant 
was wrongly convicted of murder in the first degree, such' motion 
will be granted if in the discretion of the court the testimony of 
said witness was based on the ground of newly discovered evidence. 

The granting of such motion is within the .sound discretion of the 
court. 

Motion for new trial on the ground of newly discovered 
evidence. 

Charles E, Russell, Harry E, Lewis, John Palmieri, for 
the motion. 

John F. Clarke, Dist. Att'y, Geo. C. Martin, Ass't Dist. 
Att*y (of Counsel) , opposed. 

DiKB, J. — The defendant was found guilty of the crime 
of murder in the first degree on November 27, 1907, and 
thereafter judgment was duly rendered sentencing the de- 
fendant to death. The defendant appealed from said 
judgment and said appeal is now pending. 

As the judge who presided at the trial, I am of the 
opinion, which is shared by counsel for the defense, that 
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the record in this case is such that a reversal of this most 
serious judgment on appeal is very unlikely. 

The present application is made for a new trial, upon the 
ground of newly discovered evidence, said application be- 
ing urged under subdivision 7 of section 465 of the Code 
of Criminal Procedure, and the newly discovered evidence 
is the evidence of Mrs. Parrillo, the widow of the murdered 
man, who was the chief witness for the prosecution in this 
case, and the one who testified on behalf of the People 
almost conclusively upon the events immediately preceding 
the shooting. In her affidavit she now makes what is tanta- 
mount to a confession that her mental attitude at the time 
of the trial was one wholly biased and entirely unfair to 
the defendant ; that she was moved by a spirit of revenge 
to distort her story regarding certain important events; 
that the thought now of the death of the defendant, possibly 
brought about by her perjured testimony, has so worked 
upon her mind through remorse as to cause her to join this 
application, she being ready to submit to such punishment 
for her wrongdoing as may be meted out to her in the 
future. 

Mrs. Parrillo was clearly the principal witness for the 
prosecution, testifying to the vital events preceding the 
shooting culminating in the killing of her husband. It is 
therefore of the greatest importance that no error should be 
permitted to exist in her testimony, rendered all the more 
effective from her pathetic appearance upon the witness 
stand, with her graphic recital and apparently truthful 
manner, all of which must have deeply impressed the jury 
and very largely have contributed to bring about the serious 
and entirely justifiable verdict. 

The affidavit of Mrs. Parrillo now states that her husband 
did enter the room of Zarcone; that there was a violent al- 
tercation ; that a physical violence was show to Zarcone by 
her husband; that after leaving he re-entered the room of 
the defendant, and after threats and violence the two rolled, 
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Still fighting, down the stairs, where the first shot was fired. 
This is diametrically opposed to her testimony at the time 
of the trial. This story, if true, would clearly have au- 
thorized a jury to find a verdict for a crime far less serious, 
and the sentence wherefor could in nowise be so grave. 

The verdict of a jury should not lightly be set aside. 
When a verdict is rendered of murder in the first degree the 
jury might almost be deemed themselves the ones fixing the 
penalty, as the court, in passing sentence, simply performs 
a duty prescribed by the Penal Code. It is not, therefore, 
for the judge to lightly set aside this serious act on the part 
of a conscientious jury, and he should only take this step 
where it appears that gross injustice would be done to the 
defendant. Applications such as this are always addressed 
to the sound discretion of the court. It is obviously im- 
possible to make a hard and fixed rule which can govern 
in such cases. There are, however, authorities in this 
State which support the application now being made where 
the newly discovered evidence indicated that a material 
witness had given biased or perjured testimony (Bender v. 
Keil, 69N. Y. Supp.,655). 

In the case of The People, &c., v. Bennum (63 N. Y. 
Supp., 923) the court said: 

'' The section of the statute under which this application 
is made was enacted to aid in the promotion of justice, and 
whenever it is made to appear that a person convicted of a 
crime can produce evidence upon another trial such as, had 
it been received, would probably have changed the verdict, 
if such evidence has been discovered since the trial it is not 
cumulative, and the failure to produce it upon the trial was 
not owing to want of diligence, a new trial ought to be 
awarded without exception. * * * Each case is a law to 
itself and the promotion of substantial justice is the aim iq 
their determination." 

And also in a similar case, People, &c., v. Fletcher (72 
N. Y. Supp., 386). 
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The great difficulty confronting the court in such cases 
is to determine whether the witness whose testimony is 
sought to be impeached committed the perjury upon the 
trial or commits the perjury in the affidavit, as in this case, 
used as the basis for this application. This motion deter- 
mines the life or death of the defendant. The gravity of 
the result to this defendant causes me to conclude that jus- 
tice would best be subserved by granting this motion to set 
aside the verdict and directing a new trial. 

Motion for a new trial upon the ground of newly discov- 
ered evidence is granted and the verdict is set aside. Sub- 
mit order. 



TAMS V. SCHIRMER. 

Supreme Court, Special Term, New York County^ 
October, 1908. 

Action in Equity— Demnmr. 

In an action brought in court of equity upon an alleged conspiracy 
to injure plaintiff's business, a demurrer to the complaint will be 
sustained when it appears that no special damages have been al- 
leged to have arisen because of the alleged act, on the grounds 
stated in the opinion. 

Demurrer to complaint. The opinion sufficiently states 
the facts of the case. Demurrer sustained. 

Fromme Bros. , for demurrant. 

Briesen & Knauth, for plaintiff. 

Gerard, J.— This case comes before me on demurrer to 
the amended complaint, a careful consideration of which dis- 
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closes that its suflBciency turns upon questions not discussed 
or even considered in the briefs of counsel. Briefly stated, 
the material allegations of the complaint are that the various 
defendant corporations and copartnerships are engaged in 
business as publishers of music, and that the plaintiff is the 
owner of a music library and engaged in the business of 
renting and selling music ; that the defendants, together with 
certain other persons, in or about the month of March, 1906, 
leagued themselves unlawfully together and conspired anjd 
organized themselves into a combination, and fraudulently, 
illegally, maliciously and wilfully, and for the purpose of 
preventing the plaintiff from lawfully carrying on his said 
vocation, issued a circular letter, a copy of which is annexed 
to the complaint, and circulated the same among the cus- 
tomers of the plaintiff, and that the said defendants have 
made or caused to be made to the customers of the plaintiff 
statements and representations that the publications offered 
for sale by the plaintiff were not authentic, reliable or au- 
thorized ; that such statements and representations were false 
and untrue to the knowledge of the defendants; that the 
defendants have since the month of March, 1906, declined 
to sell their publications to the plaintiff for the use of his 
said library or allow him the usual discount, by which acts 
the defendants have seriously interfered with the business 
of the plaintiff and the plaintiff has been illegally and un- 
justly deprived of the free exercise of his vocation ; that by 
reason thereof the plaintiff has been injured and that former 
customers have by means thereof been dissuaded and fright- 
ened from becoming such customers, and that said persons 
and others will continue to be dissuaded and frightened from 
becoming customers of the plaintiff, all to the plaintiff's 
damage in the sum of $250,000. To this complaint the de- 
fendants demur upon the following grounds: First, defect 
of parties; second, that causes of action are improperly 
united, that is to say, a cause of action for conspiracy in 
preparing and sending to plaintiff's customers circulars 
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similar to the circular annexed to the complaint, a cause of 
action for slander in business and a cause of action for breach 
of contract; third, that the complaint does not set out the 
alleged slanderous words; and fourth, that the complaint 
does not state facts sufficient to constitute a cause of action, 
Thetheory of the parties as shown by the pleadings and the 
briefs is that the complaint sets out or attempts to set out a 
cause of action for * * conspiracy . ' * Though the term conspiracy 
is sometimes loosely usedy there is, generally speaking y no such 
thing as a civil action for conspiracy . The writ of conspiracy , 
technically speaking, did not lie at common law in any case, 
except where the conspiracy was to indict the plaintiff for 
treason or of a capital felony. All other actions were but 
actions on the case in the nature of conspiracy. The com- 
mon law writ of conspiracy is now obsolete and has been 
entirely superseded by the action on the case. In this action 
the gravamen of the complaint is not the conspiracy, but the 
tort. The proof of the combination or conspiracy is only 
material in aggravation of damages, and to connect all the 
defendants with the tort and charge them with the acts of 
each conspirator (Jones v. Baker, 7 Cowen, 445 ; Hutchins v. 
Hutchins, 7 Hill, 104; Keit v. Wyman, 67 Hun, 337; 
Bracket V. Griswold, 112 N. Y., 454; Green v. Davies, 
182 N. Y. , 499) . The cause of action is the tort, and if the 
act complained of is not such as would make the perpetrator 
liable if committed by one alone, the fact that the act was the 
result of a combination will not make the members liable to a 
civil action. An action which is lawful when committed by an 
individual does not become unlawful when committed by a 
number. (Bohn Mfg. Co. v. HoUis, 54 Minn., 223; Jayne v. 
Dorbaugh, 63 Iowa, 711 ; Kimball v. Harman, 34 Md. 407; 
Transportation Co. v. Standard Oil Co., 50 W. Va., 611; 
Boston V. Simmons, 150 Mass., 461 ; Booker v. Puyear, 27 
Neb., 346 ; Parker v. Huntington, 2 Gray, 124 ; Macauley v. 
Tiemey , 19 R. I. , 255 ; Van Horn v. Van Horn, 52 N. J. Law 
2S4; Masters Builders' Ass'n v. Domaseio, 16 Col. App., 
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25 ; Cooley on Torts, 125, and cases supra). The Court of 
Appeals did say in Green v. Davies that ' * there may be cases 
where acts committed in pursuance of a combination of a 
number of persons to injure a third person are actionable 
while the same act if done by a single individual, acting with - 
out such concert, would not be actionable. Such actions 
maybe termed actions for conspiracy." The Court of Ap- 
peals may have had in mind either actions for certain classes 
of frauds (such as the one considered in Place v. Minster, 65 
N. Y., 89), which from their very nature can only be com- 
mitted by two or more persons acting in concert ; actions 
arising out of violations of anti -monopoly statutes (such as 
Straus V. Am. Publishers' Ass'n, 177 N. Y., 473) , or actions 
for damages suffered by reason of a criminal conspiracy. 
However that may be, the Court of Appeals certainly did 
not by this dictum intend to overrule or question the well 
established rule above laid down. The complaint in an action 
on the case in the nature of a conspiracy must set out the 
facts with the same certainty as if the action were against a 
single defendant (Severinghaus v. Beckman, 9 Ind. App., 
388; Porter v. Mack, 50 W. Va., 581). That the circular 
annexed to the complaint alleged to have been published by 
the defendants is not a libel on the plaintiff is apparent with- 
out argument. The complaint fails to set out a cause of action 
for slander. When the acts complained of are spoken not of 
the plaintiff but of the quality of the articles he deals in, the 
complaint must, unless the integrity, knowledge, skill, and 
diligence or credit of the plaintiff is impeached, allege special 
damages (Marlin Fire Arms Co. v. Shields. 171 N. Y., 384, 
and cases cited). This the complaint fails to do (Hallock 
V. Miller, 2 Barb., 630; Linden v. Graham, 1 Duer, 672; 
Erwin V. Dezell, 64 Hun, 391 ; Langdon v. Shearer, 43 App. 
Div., 607; King v. Sun Print. & Pub. Ass'n, 84 App. 
Div., 310, aff'd 179 N. Y., 600; Jockin v. Brassier, 114 
App. Div. , 177 ; Smid v. Bernard, 31 Misc. , 35) . In Rourke 
v. Elk Drug Co. (75 App. Div., 145) the complaint, as far 
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as appears from the opinion, set forth a good cause of action 
in libel, a cause of action in slander and a cause of action for 
forming an unlawful combination in restraint of trade. The 
case, as far as it held that causes of action were not improp- 
erly united, was overruled by Green v. Davies (182 N. Y., 
499) . In Dueber Watch Case Co. v. Howard Watch & Clock 
Co. (3 Misc., 582) it appeared that the defendants had in- 
timidated the customers of the plaintiff and induced them to 
refrain from buying goods of the plaintiff. In Kellogg v. 
Lehigh RR. (61 App. Div., 35) the plaintiff was the owner 
of a grain elevator in Buffalo. The defendants were rail- 
road companies and also operated grain elevators. The 
practical effect of the agreement complained of was that the 
freight rates charged to persons shipping grain from the 
plaintiff's elevator were a half cent higher than the freight 
rates charged to persons shipping from the defendants' ele- 
vators. When the case came before the Appellate Division 
the second time (Kellogg v. Sowerby, 93 App. Div., 124) 
it was decided on the ground that the defendant railroad 
companies could not lawfully refuse to carry grain from 
the plaintiff's elevator upon the same terms as they carried 
grain from their own elevators. It might well be argued that 
as an action would lie against the defendants for maliciously 
inducing a customer to cease dealing with the plaintiff, the 
fact alleged that ' ' the defendants have maliciously and will- 
fully and for the purpose of preventing the plaintiff from 
lawfully carrying on his vocation, made or caused to be made 
to customers of the plaintiff statements and representations 
that said plaintiff did not possess any publications, offered for 
sale by him, which were authentic, reliable or authorized," 
the necessary result of which would be to induce such cus- 
tomers to cease dealing with the plaintiff, would likewise give 
rise to cause of action. This proposition has some support 
of authority (Van Horn v. Van Horn, 52 N. J. Law, 284, 
and Riding V. Smith, II,. R. Exch. Div., 91). but under the 
law oi this State the plaintiff s cause of action ^ if any ^ being 



VOLUME I. 211 



Matter of Ahern v. Elder et al. 



one of slander ot tiile^ his complaint musl, to be good on de- 
murrer^ allege special damages (Marlin Fire Arms Co. v. 
Shields, supra, and cases cited). 

Demurrers sustained, with costs, with leave to the plaintiff 
to plead anew upon payment of costs. 



Matter of AHSrn v. BI#DBR bt al, Inspbctors of 
Elbction. 

Supreme Court y. Special Term, New York County, 
October, 1908. 

Election Law— Beqnlrement as to signatnre. 

It cannot be urged by an elector because he is known to the board 
of inspectors, that if he desire to vote he need not sign the regis- 
ter as required by the election law, for the reason that such re- 
quirement is constitutional. 

Motion for mandamus to compel the election board to 
allow the relator to vote without signing his name as re- 
quired by the election law. Motion denied. 

Robert L. Luce, for the relator. 

Francis K, Pendleton, for the respondent. 

BiscHOFF, J. — The statute requires the elector to sign the 
register in the twentieth column under the words ** the fore- 
going statements are true," and the fact that the inspectors 
of election may be personally acquaitAed with the elector 
does not affect the propriety of the statutory requirement as 
applicable to every case. This is a general regulation ap- 
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plied to all electors alike, and apparently necessary for the 
purpose of identification of the voter upon the day of election. 
Obviously the fact that the inspectors know the applicant 
for registration would not cover the question, since in the 
event of the substitution of inspectors (Election I^aw, sec. 
12 ; Laws of 1904, chap. 70) those present at the time of 
election may well have no such acquaintanceship. This 
regulation is of the character which the Legislature may 
properly adopt to guard against abuses of the elective fran- 
chise, and cannot be complained of by the individual as im- 
pairing his constitutional right to vote (see Capen v. Foster, 
12 Pick., 485; Kinneen v. Wells, 144 Mass., 498; Con- 
stitution State of N. Y., art. 2). Motion for writ of man- 
damns denied. 



RUBINSKY V. SPIRO. 

Supreme Courf, Special Term^ New York County^ 
October, 1908. 

Creditor— SightB of as oompared with jadgment ereditor. 

The rule is well settled in this state that a "creditor'' does not have 
the same standing in a court of equity as a ''judgment creditor,'' 
to set aside any fraudulent transfer of property, made by the debtor. 

Demurrer to complaint. Plaintiff seeks to establish that 
the word ** creditor*' in chapter 722 of the I^ws of 1907 
refers to a ** creditor '* at large and not a * 'judgment cred- 
itor. ' ' Demurrer sustained. 

Chilton & Goldstein, for demurrant. 

A. A. Silberbergy for plaintiff. 

Grkknbaum, J.— Without considering the question of the 
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constitutionality of chapter 722 of the Laws of 1907, which 
provides that the sale of merchandise in bulk shall be deem- 
ed fraudulent and void as against creditors of the sellers 
unless certain prescribed conditions have been complied 
with, and which was ostensibly passed to obviate the objec- 
tions to a similar act known as chapter 528 of the Laws of 1902, 
declared by the Court of Appeals in the case of Wright v. 
Hart (182 N. Y., 330) to be unconstitutional, I am of the 
opinion that the complaint fails to state a cause of action. 
It is too well settled to require discussion that a creditor at 
large has no standing in equity to set aside a fraudulent 
transfer of property made by his debtor until after recovery 
of judgment against the debtor and return of execution 
unsatisfied (Southard v. Benner, 72 N. Y., 424; Weaver v. 
Haviland, 142 N. Y., 534). The argument of plaintiff's 
counsel that the Act of 1907 refers to a ** creditor" and not a 
''judgment creditor," and therefore entitles a creditor at 
large to maintain this action, has no force. It might as 
well be argued that a creditor at large could maintain an 
action to set aside a transfer as fraudulent in a case of a sale 
of goods and chattels, unaccompanied by immediate delivery 
and not followed by actual and continued change of posses- 
sion, because section 25 of the Personal Property Law 
declares such a sale as presumptively fraudulent as against 
** creditors*' of the vendor and does not specifically mention 
" judgment creditors." Plaintiff's counsel also argues that 
a trustee in bankruptcy may maintain a suit to set aside a 
transfer in fraud of creditors, and that he is in no different 
or better position than an ordinary creditor. The learned 
counsel's attention is invited to a study of the case of South- 
ard v. Benner (supra) for an understanding of the distinction 
to be observed between a judgment creditor and a trustee. 
The demurrer to the complaint must be sustained, with costs. 
As it seems to be conceded that the plaintiffs are not judg- 
ment ^creditors, no useful purpose would be served by 
permitting an amendment of the complaint. 
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ROSENTHAL v. FRIEDMAN. 

Supreme Court, Special Term, New York Cowtfy, 
October, 1908. 

Servioe of oroiB notice of trial—When waived. 

When the attorneys for defendant fail to serve a cross notice of trial, 
and subsequently the case appears on the Day Calendar and is set 
down for some later day at the request of the attorney for the plain- 
tiff, he is deemed to have waived notice of trial and upon his fail- 
ure to appear on the adjourned day judgment may be entered. 

Motion for cancellation of a notice of lis pendens. The 
facts appear in the opinion. Motion granted. 

Jacob M. Leibner, for the motion. 

Isreiel M. Lemer, opposed. 

GiBGERiCH, J.— This is an application to cancel a notiee 
of lis pendens on the ground that the plaintiffs have unnec- 
essarily neglected to proceed in these actions. The plain- 
tiffs filed notes of issue and noticed the causes for trial, but 
the defendants did not serve any cross notices of trial. These 
causes appeared upon the Day Calendar of Special Term, 
Part III, on April 26, 1907, and at the request of the plain- 
tiffs' attorney they were set down for the Day Calendar for 
May 10, but did not appear on the Day Calendar until May 
24, when the actions were dismissed on motion of the de- 
fendants' attorney upon the failure of the plaintiffs to appear. 
The plaintiffs in January of the present year, moved to open 
such defaults upon the ground, among others, that the 
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defendants had not served a notice of trial, but the motion was 
denied. No appeal was taken from the order denying such 
motion. The defendants did not enter judgment dismissing 
the action, because their attorney, as well as the attorney 
for the plaintiffs, was of the opinion that the defendants 
were not in a position to do so because they did not serve a 
notice of trial. In this they are clearly mistaken. As already 
stated, when the causes appeared for the first time on the Day 
Calendar the plaintiffs' attorney procured a postponement of 
the trial, and by doing so waived notice of trial (Haberstich 
V. Fischer, 6 Civ. Pro., 82 ; Brady v. Martin, 11 N. Y. Supp. 
424). The dismissal of the actions was therefore regular, 
and since the application to set aside such dismissal has been 
denied and no appeal from the order has been taken, there 
has been a final determination of these actions, although 
there may not have been a final determination of the rights 
of the parties as they may be presented in other actions (14 
Cyclopedia of I^aw & Procedure, 391 ; note citing Leese v. 
Sherwood, 21 Cal., 151, 164; Jarvis v. American Forcite 
Powder Mfg. Co., 93 App. Div., 234). In this view there 
was nothing further to be done in the actions, except to 
enter judgment upon such dismissal. The plaintiffs certainly 
could take no further steps, and, under the circumstances, 
I do not feel warranted in cancelling the notice of pendency 
of action for unreasonably neglecting to prosecute the action. 
The defendants, however, are not without a remedy. Section 
1674 of the Code of Civil Procedure in part provides that 
after an action is settled, discontinued or abated, or final 
judgment is rendered therein against the party filing the notice 
and the time to appeal therefrom has expired, the persons 
aggrieved may apply to have the notice of pendency of action 
cancelled. Under the construction given to these provisions 
in Jarvis V. American Forcite Powder Mfg. Co. (supra), 
the judgment, when entered herein, will be a final judgment, 
and upon the expiration of the time to appeal therefrom 
the defendants will be entitled, as a matter of right, to can- 
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cellation of the lis pendens. Motion denied, but without 
costs, and with leave to renew upon showing compliance 
with the provisions of the statute above referred to. 



EsTATB OP JOSEPH L. LISCOMB. 
Surrogate's Courts Kings County y October, 1908, 

Executors and AdminiBtrators—Administration expenses—Pay- 
ment thereof. 

// seems to be the rule in this State that the proceeds from the sale 
of decedent's real estate for the payment of debts and the funeral 
expenses can be used to pay the expense of the administration ol 
the estate, when there is not sufficient personal property to pay 
said expense. 

This is a motion by an executor to determine whether the 
administration expenses of an estate are payable out of the 
proceeds of the sale of decedent's real estate, in the absence 
of sufficient personalty. Motion granted. 

William W, BrosSy 1,, T. Fetzer,of counsel, for the motion, 

Eugene Surrey y opposed. 

KsTCHAM, S. — The question is whether or not the ex- 
penses of the administration of an estate are payable from 
the proceeds of the sale of decedent's land for the payment 
of debts and funeral expenses. While the present proceed- 
ing is for the distribution of the surplus arising upon 
foreclosure against the decedent's real estate, the fund is to 
be disposed of as if it were the proceeds of a sale pursuant 
to decree (Code of Civ. Pro., sec. 2799). Chapter 750 of 
the Laws of 1904 contains a radical amendment to the portion 
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of the Code providing for the sale of decedent's lands for the 
payment of debts and funeral expenses. Under the statute 
as it stood before this change it was determined after conflict 
and uncertainty that the expenses of administration were not 
payable from the proceeds (Matter of Hatch, 182 N. Y.,. 
320) . The case cited arose before the statute was amended^ 
but reached the Court of Appeals after the amendment. 
That court avoided the construction of the act in its later 
form, and while they held as above indicated they used 
expressions which are regarded by the respondent executor 
in this proceeding as an intimation that the court were 
persuaded that under the new statute these items would be 
a proper charge upon the fund. No decision is found in which 
the question has been treated^ hut it has been discussed by writers 
(Heaton on Surrogate's Courts; Noble on Disposition of a 
Decedent's Real Property, &c., 77, 193 etseq). The author 
last quoted argues with great care and fullness that under 
the new act as under the former one, these expenses are not 
to be paid from the fund derived from the lands. Before 
this view can prevail sections 2761 and 2764 of the Code, 
together with the provisions regulating accountings by 
executors, must be regarded. By section 2761 it is pro- 
vided that * * the executor or administrator must proceed 
to execute the decree in the same manner and the execu- 
tion thereof shall have the same effect as if he wore acting 
as executor of the decedent under a like power contained 
in a will of said decedent duly executed and proved. He 
shall apply the proceeds of the real property mortgaged, 
leased or sold in the same manner as if he had acted under 
such a power of sale contained in a will, and all persons 
interested in the execution of the decree shall have the same 
remedies for the enforcement of the decree and the appli- 
cation of the proceeds that they would have had if the execu- 
tor or administrator were acting under such a power. * ' This 
provision, so far as it relates to the disposition of the fund, is a 
substitute for the precise and labored directions of former sec- 
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tion 2793. Its obvious intention is that the executor, no lon- 
ger guided in every detail of distribution, must find his duty 
and pursue it by first ascertaining the disposition which 
would be made by an executor exercising a power of sale, and 
then doing that which the executor under the power would 
have done. Is it then the duty of an executor under the power 
supposed to pay the administration expenses? If it is, it 
is equally the duty of the executor who has sold under decree. 
An executor given the power is under the duty of qualifying 
himself for its exercise. The first step in this respect is to 
secure probate of the will. This is not only his general 
obligation toward those who are interested in the personal 
estate, but in the absence of all personalty and without con- 
sideration for legatees, he owes it to those concerned in the 
power. In a case where it makes no difference to legatees it 
is still his duty to procure the will to be proved and to assume 
office under it, for in no other way can the power come into 
play. It follows that the expense incident to probate is to 
be charged upon the fund which the power produces when 
the exercise of the power is the only end to which the pro- 
bate is directed. It is as much the duty of the executor in 
the given case to maintain himself in the attitude which is 
essential to the execution of the power as it is to assume that 
attitude. Hence all expenses which are incurred in the 
course of administration necessarily relate to the power, for 
without those outlays the executor could not preserve himself 
in office and the power would fail. If there be an act for the 
neglect of which the executor may lose his office he should do 
that act as an incident of the power, and for the attendant 
outlayhemay properly be indemnified from the fruits which 
the outlay has made possible. The Code provisions applic- 
able to accountings reinforce these views. The executor, 
donee of a power of sale, may be compelled to account where 
he has sold (sec. 2726) ; his account must display all his ex- 
penditures, not merely in the execution of the power, but 
* * on account of the estate of the decedent ' * (sec. 2 729) . On 
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the settlement of the account ** in all cases such allowance 
must be made (to executors) for their necessary expenses 
actually paid by them as appears just and reasonable'* (sec. 
2729) . These provisions are all capable of but one meaning 
when applied to an executor whose account covers nothing 
but the proceeds of sale under a power, and they are inco- 
herent if they do not mean that he shall be allowed his ex- 
penses of administration from the proceeds. Commissions are 
allowable on the amount derived from the sale under the 
power, but these commissions are not merely a recompense 
for the fulfillment of the power. The statute measures com- 
missions to an executor **for his services'* (sec. 2739) in 
words which embrace the general labors of administration. 
There is no expense more clearly administrative than the 
executor's compensation for administering, and the same 
statute which allows the commissions in a case where there are 
no assets except the proceeds of the sale associates with the 
commissions the necessary expenses. Upon this reasoning 
it is appaientthat in the case imagined an executor without 
personal assets must apply the proceeds of the execution of 
his power to his expenses, both in procuring and in sustain- 
ing the oflBce which is the prerequisite to such exercise. It 
follows that an executor required to apply the proceeds of ' 
a judicial sale in the same manner is equally required to 
pay the same expenses. Section 2764 of the Code indirectly 
and partially reveals the legislative purpose. It is there 
provided that upon a purchase by a creditor the amount which 
may be allowed to him upon the purchase price on account of 
his claim is in one instance dependent upon whether the 
proceeds are sufficient to satisfy, among other things, ** the 
costs and expenses of administration." However unfortu- } 
nate may be the sort of legislation which permits its meaning 
to escape only by a verbal accident, it is not conceivable that 
this item of administration expenses was here intended to 
enter into the transaction unless it was among the items to 
which the proceeds were generally devoted. The mind which 
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contemplated that the costs and expenses of administration 
.were in one casual event to be paid or deducted in the course 
of the sale may rationally be said to have contemplated the 
satisfaction of the same item in any event. It cannot be said 
that the Legislature meant thatthese expenses were payable 
only in case a creditor should purchase, and that upon the 
purchase by a stranger no such payment could be permitted. 
Of course, in the case of a purchase by a creditor where the 
proceeds are insufficient to satisfy the expenses of adminis- 
tration and the debts ai;id funeral expenses, it is evident, 
despite the infelicities of the section, that all creditors are to 
bear a reduction of their claims proportioned to the aggre- 
gate cost of administration, for any other interpretation of the 
section would be intolerable. We must choose between two 
constructions : The expenses of administration are always to 
be paid in the absence of personalty, or the alternative must 
be accepted that they are not generally payable, but are al- 
ways to be paid in the unrelated contingency that a creditor 
shall purchase at the sale. The proper and necessary ex- 
penses of administration are payable from the fund, and the 
hearing will proceed in accordance with this conclusion. 



GUBNER V. MAYOR, STC, 

Supreme Courts New York County y Special Term, 
November, 1908, 

Injonetion— Fablio Service Gommission—Act creating same-— 
Gonstitntionality thereof. 

An application for a temporary injunction to restrain the City from 
paying money to the use of the Public Service Commission, on 
the ground that the act under which said body was created is un- 
constitutional must be denied when it does not clearly appear that 
the act of the Legislature in creating said body was not authorized. 
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This is a motion for a temporary injunction to restrain 
payment of money by the City of New York to the Public 
Service Commission on the ground of the unconstitutionality 
of the act creating said body. Denied. 

John Leangy for the motion. 

Francis K, Pendleton, George H, Cowie (of Counsel), 
opposed. 

GSRARD, J. — This is an application by a taxpayer to re- 
strain the City from paying money to the use of the Public 
Service Commission, it being alleged that the act of the 
Legislature creating the commission is unconstitutional. 
The bill in question is entitled '*An act to establish the 
Public Service Commissions and prescribing their powers 
and duties and to provide for the regulation and control of 
certain public service corporations and making an appropria- 
tion therefor. ' ' Section 88 of this bill is headed * * Appropria- 
tions '* and contains a provision that there shall be appro- 
priated for the ** payment of salaries and disbursements 
under this act,*' the sum of $150,000 for the use of the com- 
mission in the first district. The first district comprises 
the City of New York. Section 16 is headed ** Payment of 
salaries and expenses ' ' and commences with a provision 
that **the salaries of the commissioners, the counsel to the 
commission and the secretary to the commission in the first 
district shall be audited and allowed by the State Comp- 
troller and paid monthly by the State Treasurer.*' This 
section then further provides that * * all other salaries and ex- 
penses of the commission in the first district shall be paid 
as follows," and provides that upon the requisition of the 
commission the Board of Estimate and Apportionment of 
the City of New York shall forthwith appropriate such sums 
as the commission shall require for the purpose of performing 
its duties and paying its expenses and the compensation of its 
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employees. Under these provisions the plaintiflF alleges and 
it is not denied that the commission has withdrawn $850,000 
this year and will draw over $1,000,000 next year from the 
city treasury for its expenses and salaries. The Consti- 
tution or fundamental law of this State places certain restric- 
tions on the law-making power of the Legislature. Section 
16 of Article 3 reads : '* No private or local bill which may 
be passed by the Legislature shall embrace more than one 
subject, and that subject shall be expressed in the title. ' ' It 
is claimed by the plaintiff that the Court of Appeals of this 
State has held that where a private or local subject is joined 
in a bill with a general subject that the bill, so far as 
the private subject is concerned, is contrary to the above 
clause of the Constitution. The case referred to is People 
ex rel. v. Chautauqua (43 N. Y., 10). In that case an act 
of the Legislature was entitled ** An act making appropria- 
tions for certain expenses of government and for supplying 
deficiencies in former appropriations." It appropriated 
money from the State Treasury for a number of purposes and 
contained a provision for the construction of a bridge across 
Cattaraugus Creek and provided that the supervisors of Erie 
and Chautauqua counties should assess a portion of the 
cost of the bridge on their respective counties. It was held 
that this latter part of the act was local, and as it was joined 
in a general act therefore the act embraced more than 
one subject, and the provision as to the local improvement 
was unconstitutional and void. The building of a bridge 
over a creek is concededly local. All that was held by 
Judge Folger in that case was that an act providing for 
raising in a locality money to be spent in the same local- 
ity was to that extent a local act and dealt with a local 
and, therefore, separate subject, and could not be joined 
in any bill which enacted general legislation. Taking 
this act in question, for the establishment of Public Ser- 
vice Commissions as an act general in its scope, as provid- 
ing a regulative police for a vast system of railroads 
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and for the prevention of frauds in the capitalization of 
public franchises and as affecting one locality differently 
from others, because a part of the expense is levied upon 
localities deemed by the Legislature to be benefited more 
than others, we then come in apparent conflict with another 
section of the Constitution, Article 8, section 10, which 
^ provides that no city shall be allowed to incur any indebt- 

edness except for a city purpose. The horns of a dilemma ap- 
pear. If the part of the act which orders the City to pay the 
expenses of the commission is a local act, then, by decision 
of the Court of Appeals, section 16 of Article 3 of the Con- 
stitution is violated, because a local act is joined in one bill 
with general legislation. If, on the other hand, the whole 
act is a general one, providing what might be termed a po- 
lice force to inspect public service corporations and prevent 
frauds in their organization and capitalization, then another 
section of the Constitution is violated unless it can be said 
that this general regulation of corporations in the State is a 
city purpose. It would seem that if it is a ** city purpose " 
to compel the City to pay the cost of a State commission for 
regulating corporations, that the City might logically be 
compelled to pay the expenses of any State oflBcer or board 
at the discretion of the Legislature, on the ground that the 
benefit of the expenditure, being shared in some part by the 
citizens of the City, that they could, therefore, be compelled 
to pay the whole of the cost. It is also to be noted that if 
the paying of the expense of the commission in the first dis^ 
trict is a *' city purpose," that by this same act the city, 
which pays its share in the general taxes of the State, is 
paying a part of the expenses of that section of the commis- 
sion which has jurisdiction over the other cities of the State. 
In People ex rel. Murphy v. Kelly (76 N. Y., 475) it was 
held that the expenditure of moneys by the cities of New 
York and Brooklyn for a bridge between them was by each 
the expenditure of money for a * * city purpose. * * The Court 
of Appeals said in that case: '* It is impossible to define 
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in a general way, with entire accuracy, what a city purpose 
is within the meaning of the Constitution. Each case must 
largely depend upon its own facts, and the meaning of these 
words must be evolved by a process of exclusion and in- 
clusion in judicial construction. It would not be a city 
purpose for the City of New York to build a railroad from 
that city to Philadelphia or to improve the navigation of 
the Hudson River generally between that city and Al- 
bany, although incidental benefits might flow to the city. 
Such works have never been regarded as within the 
legitimate scope of municipal government. On the con- 
trary, it would be a city purpose to purchase a supply of 
water outside of the city and convey it into the city, and 
for such a purpose a city debt could be created." Also on 
page 489: **The Legislature, when legislating in view of 
this constitutional limitation, must determine in the first 
instance what is a municipal purpose. Its decision is not, 
however, final. When its act is challenged as in conflict 
with its constitutional limitation, the courts must determine 
whether the debt is authorized to be incurred for a purpose 
not municipal. But as the dividing line between what is a 
municipal purpose and what is not is in many cases shad- 
owy and uncertain, great weight should be given by the 
courts to the legislative determination, and its action should 
not be anulled unless the purpose appears clearly to be one 
not authorized. As said by Judge Folger in Weismer v. 
Village of Douglas (64 N. Y., 91): * If the purpose de- 
signed by the Legislature lies so near the border line that 
it may be doubtful on which side of it it is domiciled, the 
courts may not set their judgment against that of the law- 
makers.'** This language of the Court of Appeals was 
cited with approval in the recent case of Horton v. Andrus 
(191 N. Y., page 237). In a number of laws unnecessary 
to recite here and amounting to a legislative practice the 
Legislature has devoted city money to purposes which at 
first blush may not seem city purposes; for instance, judges 
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of the Supreme Court from districts outside of New York 
City when they sit in that city are given an extra compen- 
sation which the Legislature has directed shall be paid from 
the city treasury. These judges are sitting in New York 
City in much the same manner that the Public Service 
Commission sits in the first district, which comprises the 
City of New York. They are doing a state work, but a 
work which particularly affects the locality w^here they sit. 
Having noted the above points, and because of the rule 
that where it is doubtful whether the expenditure is for 
a city purpose or not, **that the courts will not set their 
judgment against that of the law-makers,'* I shall deny 
the motion for a temporary injunction — an injunction which 
would practically end the function of the commission — and 
leave the question of the constitutionality of the act to be 
finally determined by the higher courts. The thanks of 
this court are due to the Hon. Wm. M. Ivins, whose knowl- 
edge of laws affecting this city is second to that of no one, 
and who, as amicus curiae ^ filed a brief for the information 
of the court. 



MOORE V. LINDSAY. 

Supreme Court y New York County ^ Special Term, 
November, 1908. 

Mortgage tax— Payment by mortgagor->Usiiry. 

Under the mortgage tax law of this State either the' mortgagor or 
mortgagee may pay said tax, and in an action to foreclose the 
mortgage a defense of usury cannot be interposed by the defendant 
on the ground that the payment of said tax by him was usurious. 

An action to foreclose a mortgage and a defense of usury 
was interposed. Judgment for plaintiff. 
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E. A. Hessey^ Geo. F. Langhein (of counsel), for com- 
plaintnt. 

Leon B. Ginshurg^ for respondent. 

Grbenbaum, J. — The defense of usury is interposed to 
the plaintiff's action of foreclosure of a mortgage upon 
the defendant's real property, based upon plaintiff's alleged 
exaction, when the mortgage loan was closed, of the sum . 
of $30, the amount of the tax paid to the Register of the 
County of New York upon recording the mortgage. De- 
fendant also claims that the complaint does not state a 
cause of action in that it omits affirmatively to allege pay- 
ment of the mortgage recording tax. This contention is 
without merit. The complaint states a complete cause of 
action. The cause of action is not affected in the slightest 
by the failure to pay the recording tax, although it may be 
that a plaintiff could not succeed in establishing his case 
without proof of the payment of the tax, because of the 
provision in the statute that the mortgage may not be re- 
ceived in evidence unless the tax has been paid. It has 
been held that the failure of a foreign corporation doing 
business in this State to allege due authority therefor does 
not affect the substance of plaintiff's claim, and is not avail- 
able upon a demurrer that the complaint fails to state a 
cause of action (Emmerich v. Sloane, 108 App. Div., 330). 
Coming now to the defense of usury, it appears that the 
mortgage was to bear interest at the rate of six per cent, 
per annum; that the plaintiff retained a title company to 
examine and pass upon the defendant's title to the mort- 
gaged premises; that at the time of closing the loan the 
plaintiff delivered to the defendant a check for six thousand 
dollars, the full amount of the loan secured by the bond; 
that this check was indorsed over by the defendant to the 
title company, which thereupon deducted the amount of its 
disbursements and charges in connection with the search- 
ing of the title, together with $30 recording tax fee required 



VOLUME I. 227 



Moore v, Lindsay. 



to be paid pursuant to chapter 532 of the Laws of 1906, as 
amended by chapter 340 of the Laws of 1907. Nothing 
was said by any person connected with the transaction as 
to who was to pay this tax, and the plaintifif testified that 
he was not even aware that the tax had been paid. There 
was not the slightest suggestion of an agreement between 
the parties that the defendant was to pay the tax. The tax 
of $30 was simply deducted by the title company and a 
closing statement containing the item presented to the de- 
fendant in due course without demurrer on his part and with- 
out the knowledge of the plaintiff. Upon the foregoing 
state of facts it is apparent that the amount of the record- 
ing tax was not paid or deducted from the principal sum 
constituting the loan in pursuance of any mutual agreement 
between the parties. Under these circumstances the pay- 
ment by the defendant of the recording tax cannot be held 
to be in the nature of additional interest which would taint the 
loan as usurious. The essential element of an intent to exact 
usury is entirely lacking (Guggenheimer v. Geiszler, 81 
N. Y., 293). But independently of this, and even if it be 
assumed that an agreement had been deliberately made be- 
tween the parties that the mortgagor was to pay the record- 
ing tax, I am of opinion that such an agreement would not 
necessarily be usurious. There is nothing in the statute 
that requires the recording tax to be paid simply because a 
mortgage upon real property had been executed. The act 
is evidently a revenue measure for the benefit of the Stat^ 
and is payable only on the recording of the mortgage. It is 
true that the act prevents the introduction in evidence of 
the mortgage or the rendition of judgment thereon without 
first having paid the recording tax. But these provisions 
were obviously intended as a method of stimulating the 
payment of mortgage recording taxes to increase the State's 
revenue, as a mortgagee would not ordinarily take the risk 
of omitting to record his mortgage. Chapter 340 of thc^ 
Laws of 1907 was an amendment of chapter 532 of the Laws 
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of 1906, amending chapter 729 of the Laws of 1905. 
The act of 1905 imposed a regulated annual tax on each and 
every debt or obligation for the payment of money secured 
in whole or in part by mortgage on real property situated 
within this State, and, among other things, it was therein 
expressly provided in section 309 that * * any contract or 
agreement in respect to any mortgage obligation or deed of 
trust, other than mortgage obligations and deeds of trust 
executed by corporations, by which the mortgagor shall 
agree or be bound to pay the tax or any part thereof imposed 
by this article, shall be usurious and void ; and no judg- 
ment shall be obtained in any court of this State upon any 
obligation or mortgage subject to the taxes imposed by this 
article, when it shall be made to appear that there has been 
at any time any agreement that the mortgagor shall pay the 
tax or any part thereof, or that the mortgagor has made any 
payment in pursuance of any such agreement." The 
amendments of 1906 and 1907 deliberately omit any refer» 
ence as to who was to pay the tax for recording. They 
contain no expressions, either direct or indirect, from 
which it may be argued that an agreement on the part of 
the mortgagor to pay the tax shall be illegal or taint the 
mortgage loan as usurious. These omissions are very sig- 
nificant and may properly be considered in construing the 
enactment. It has been an almost immemorial practice for a 
mortgagor to bear all the expense incurred in the searching 
of the title to premises mortgaged by him, including tlie fee 
for recording the mortgage, and it has been held that where 
a party in loaning money to another is put to trouble and ex- 
pense in procuring it, a charge for such trouble and expense 
will not be deemed an act of usury (Eaton v. Alger, 2 Keyes, 
41). But it is argued by the defendant that the mortgagee, 
by the agreement on the part of the mortgagor to pay the 
recording tax, may derive the benefit of the exemption pro- 
vided for in the statute, to wit, that all mortgages of real 
property ** situated within the State, taxed by this article 
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«md the obligations they secure * * * shall be exempt 
from other taxation by the State, counties, cities, towns, 
villages, school districts and other local subdivisions of the 
State," &c. (sec. 291 of chap. 532 of the laws of 1906), 
and, therefore, that such benefit or advantage, being in the 
nature of compensation in addition to the payment of legal 
interest, made the transaction an usurious one. The an- 
swer to this argument is that there is an absolute failure of 
proof that the mortgagee, the plaintiff in this action, has, as 
a matter of fact, obtained any advantage by reason of the 
exemption of the mortgage from ordinary taxation as per- 
sonal property. It may well be that the mortgagee's per- 
sonal property would not have been subject to taxation 
because of offsets of debts or other legal considerations. If 
the defendant's contention be sound a non-resident mort- 
gagee might with impunity exact payment of the recording 
tax from a mortgagor, since in his case it may be assumed 
that no advantage could come to him by virtue of the ex- 
emption provided for in the act, whereas a resident mort- 
gagee under similar circumstances would ipso facto be 
subjected to the penalties of an usurious agreement. We 
may also suppose the case of a resident having his money 
invested in non- taxable securities, which he has converted 
into cash for the purpose of making a mortgage loan. Would 
any advantage be derived by the mortgagee in such a case 
by reason of the exemption clause? There is not the slight- 
est evidence that the plaintiff would necessarily obtain any 
advantage by reason of the exemption above referred to. 
A mere possible, incidental or indirect advantage that he 
might derive will not taint the transaction. In Clarke v. 
Sheehan (47 N. Y. . 188) the plaintiff's firm secured an ad- 
vantage from a certain contract between the parties by rea- 
son of plaintiff's loan to defendant. It was held that *' the 
indirect advantage which the plaintiff's firm might derive 
from the carrying out of the agreement did not incapacitate 
the plaintiff from lending the money at seven per cent, to 
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enable the defendant to perform it, the agreement having 
been made bona fide on its own merits and not for the pur- 
pose of obtaining the loan as a cover for asury." I am 
satisfied that in no aspect of the case may it be said that 
the facts would warrant a conclusion that the payment of 
the mortgage recording tax by the mortgagor may be con- 
strued as a corrupt or usurious agreement between the 
plaintiff and the defendant. Judgment for the plaintiff for 
the full amount of the claim, with interest. 



PALUSER V. TITI.E INS. CO. OF N. Y. 

Supreme Court, New York County y Trial Term, 
November, 1908. 

Aeal estate— Title insuranoe— If ature of oontraot. 

A title insurance policy is to be construed as a contract of indem- 
nity, and if no actual damage has resulted to the plaintiff from the 
injury complained of there cannot be a recovery. 

This is an action brought under a title insurance policy to 
recover for alleged omissions in said policy. Verdict for 
plaintiff set aside and new trial ordered. 

Melvin G. Palliser, for plaintiff. 

James A. Deering, for defendant. 

Greenbaum, J. — On July 18, 1907, the defendant is- 
sued its policy of title insurance to the plaintiff, covenant- 
ing to insure him** against all loss or damage not exceed- 
ing $2,000 which the insured shall sustain by reason of any 
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defect of title of the insured," as described in a certain 
schedule thereto annexed, marked **A,'* affecting certain 
premises on I/>ng Island, **or by reason of the unmarket- 
abiiity of the title of the insured, described in said schedule, 
to or in said premises, or because of liens or incumbrances 
against the same at the date of this policy, excepting the 
defects, estates, objections, liens or incumbrances mentioned 
in schedule *B,' &c.*' Schedule "B" contains a list of 
various taxes and assessments as existing liens against the 
premises in question. It appears that on June 24, 1907, 
the plaintiff entered into a contract with one Van Deventer 
and others for the purchase of the land described in the 
policy, upon the payment of the sum of $1,050 in cash, 
subject, however, to all taxes and assessments of any kind 
or description then a lien on said premises, and it was with 
reference to this contract that the defendant was employed 
to search the title to the said premises and that the afore- 
said policy was issued. After the receipt of the policy and 
on September 2, 1907, the plaintiff contracted to sell the 
property to one Ditmars on the pajonent of $9,000 in cash 
and subject to the taxes and assessments specifically de- 
scribed in schedule ** B** of said policy. Pending the ex- 
amination of the title by Ditmars it was ascertained that, 
in addition to the assessments disclosed in schedule *' B '' 
there were against said premises for the opening of Steinway 
Avenue outstanding unpaid assessments aggregating up- 
wards of $2,000, which the defendant omitted to include 
in schedule * * B *' in its enumeration of existing assessments, 
and the purchaser, Ditmars, refused to take title unless 
allowance was made for the amount of these assessments. 
Due and proper notice of the existence of said newly dis- 
covered assessments was promptly given by plaintiff to 
defendant company, which declined to do anything in the 
matter. Among other defenses, the defendant insists that 
the plaintiff has suffered no loss or damage by reason of 
the alleged omission of assessments in the policy. A 
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title insurance policy is a contract of indemnity^ limiting 
the insured to a recovery only for actual damages sustai?zed 
(Front on Guaranty Insurance, sec. 162). In Trenton Pot- 
teries Company v. Title Guarantee & Trust Company (176 
N. Y., 65) the Court of Appeals, by Werner, J., says: 
The contract is one of insurance against defects of title, 
incumbrances, liens, unmarketability. The risks of title 
insurance end where the risks of other kinds begin. Title 
insurance, instead of protecting the insured against matters 
that may arise during a stated period after the issuance of 
the policy, is designed to save him harmless through defects, 
liens or incumbrances that may affect or burden his title when 
he takes it. It must follow as a general rule, therefore, that 
when the insured gets a good title the covenant of the in- 
surer has been fulfilled and there is no liability. " Under 
the somewhat unusual contract of purchase with Van Dev- 
enter the plaintiff would have been obliged to take title no 
matter how many tax and assessment liens incumbered the 
property, and hence the failure of the defendant to discover 
or disclose these assessments, albeit annoying, occasioned 
him no pecuniary loss or damage. But the plaintiff insists 
that, relying upon the correctness of the state of facts set 
forth in the policy, he entered into a contract with Ditmars, 
under which he was to receive $9,000 in cash, subject to 
the liens set forth in the policy, and that by reason of the 
failure, of the defendant to enumerate all the liens he was 
damaged to the extent of the unnamed liens. He contends 
that his right to recovery is based upon the following pro- 
vision of the policy under which a claim arises, to wit: 
** Where the insured shall have contracted in good faith, in 
writing, to sell the insured estate or interest, and the title 
has been rejected because of some defect or incumbrance not 
excepted in this policy, and notice in writing of such re- 
jection shall have been given to this company within ten days 
thereafter, this company shall in that case have the option of 
paying the loss, of which the insured must present proper 
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proof, or of commencing or defending within thirty days 
after receiving such notice, either in its own name or at its 
option in the name of the insured, some proper action or 
proceeding begun or to be begun in a court of competent 
jurisdiction for the purpose of determining the validity of 
the objection alleged by the vendee of the title, and only in 
case a final determination is made in such action or proceed- 
ing, sustaining the objection to the title, shall this company 
be liable on this policy. In the absence of a provision like 
that just quoted the insured ordinarily could not maintain 
an action for damages for breach of a contract of insurance 
because of the existence of an incumbrance not excepted in 
the policy, unless he actually suffered loss by reason of the 
payment or enforcement of the incumbrance. As already 
stated the defendant's policy is to be regarded as a contract 
of indemnity. In this respect it is analagous to a covenant 
in a deed against incumbrances and therefore subject to the 
rules applicable to such a covenant. In McGuckin v. Mil- 
bank (152 N. Y., p. 297, at p. 302) the court, by Andrews, 
C.J., says: **A covenant against incumbrances is treated as 
a contract of indemnity, and although broken as soon as 
made, if broken at all, nevertheless, a recovery (beyond nom- 
inal damages) is confined to actual loss sustained by the 
covenantee by reason of the payment or enforcement of the 
incumbrance against the property. He is not permitted to 
recover the amount of the outstanding incumbrance before 
payment or loss of the property, although its existence 
may be an embarrassment to his title and subject him to 
inconvenience.'* But the rights of the parties must be de- 
termined as of the date when the policy was issued. If 
this be so, it is wholly immaterial what contract the plain- ' 
tiff made with Ditmars, inasmuch, as has already been 
shown, the failure of the defendant to mention the assess- 
ments in question occasioned him no damage. The provision 
in the policy as to damage in a case of a sale in good faith 
is evidently only applicable to a situation whera the in- 
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sured could be damnified by the undisclosed incumbrances. 
Concededly the plaintiff has not paid off the assessments 
in question, and there has been no enforcement of the assess- 
ments by sale of the premises or otherwise. If the assess- 
ments were valid liens the plaintiff could have discharged 
tbem. by payment and conveyed the title to Ditmars. 
He might then have been in a position, if it be assumed 
that the policy did in fact insure him against these assess- 
ments, to properly maintain an action thereunder. In view 
of my conclusions it is unnecessary to consider the many 
interesting questions discussed in the brief of the learned 
counsel for the defendant under the further defense that in 
no event is the defendant liable because of the invalidity of 
the assessments. ' The verdict heretofore directed pro forma 
against the defendant must be set aside and a new trial or- 
dered. 



Estate op JOHN CUNNION. 

Surrogate's Court, Kings County y November, 1908. 

Will— attorney and client— Evidence. 

Under section 835 of the Code of Civil Procedure an attorney cannot 
disclose confidential * * communications made to him by his client in 
the course of his professional employment * ' ; therefore when the 
probate of a will is contested on the ground that a subsequent one 
was made by the testator, but its contents are known to no one 
but the lawyer who drew same, such evidence must be excluded. 

Objection to probate of a will on the ground that a subse- 
quent will was made by the testator. Objection overruled. 

Michael F. McGoldrick, for proponent. 

Edward 5. Keogh, for contestant. 
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Kbtcham, S. — There is evidence tending to show the 
due execution of the will propounded. The contestants- 
claim that it was revoked by a later will which was in the 
custody of the testator during his lifetime and has not been 
found since his death. Upon the examination of the attor- 
ney who drew the second will and was present at its exe- 
cution it appears that he gave that will to the testator on 
the day of its execution, that the testator then took the will 
** with him ** and that the witness remembers its contents. 
To the question, ** I ask you to state the contents, all that 
you remember," objection is made that the proposed testi- 
mony is inadmissible under section 835 of the Code of 
Civil Procedure. It cannot be doubted that the only man- 
ner in which the witness derived knowledge of the contents 
of the will was by a ** communication made by his client to 
him in the course of his professional employment. " There 
is no proof that the nature of the will was referred to in the 
presence of the others at the time of its execution. The 
proposed testimony is, therefore, within the privilege of 
section 835 unless there is a waiver of such privilege. 
However, decisions have varied as to the competency of 
the testator's attorney to give evidence of the transactions 
and conditions surrounding the execution of a will when 
he has been present during its publication and attestation; 
their diversity has merely kept pace with the diversity of 
the statute. Section 836 of the Code, as it has stood since 
1891 (chap. 381 of the laws of 1891) provides: **The last 
three sections apply to any examination of a person as a 
witness unless the provisions thereof are expressly waived 
upon the trial or examination by the person confessing, the 
patient of the client. * * * But nothing herein contained 
shall "be construed to disqualify an attorney in the probate 
of a will heretofore executed or offered for probate or 
hereafter to be executed or offered for probate from becom- 
ing a witness as to its preparation and execution in case 
such attorney is one of the subscribing witnesses thereto.'' 
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There are thus but two ways by which the force of section 
835 can be lessened, either by an express waiver, which, to 
have any effect, must be made upon the trial or examina- 
tion and must be made by the client, or by the attorney's 
act in becoming a subscribing witness to the will. The 
cases holding that there was a waiver by the client when 
he published his will to the subscribing witnesses in the 
presence of his attorney arose under section 836 before it 
required that the waiver should be made **upon the trial 
or examination*' (Matter of Coleman, 111 N. Y., 220). 
In that case it was said of section 836: ** By that section 
the pledge of secrecy imposed by the statute is to be 
observed, unless its provisions * are expressly waived * by 
the client. There is nothing in this section requiring the 
waiver to be made in writing, or in any particular form or 
manner, or at any particular time or place ; but it is requii-ed 
to be an express waiver, and made in such manner as to 
show that the testator intended to exempt the witnesses, 
in the particular instance, from the prohibition imposed by 
the statute.'* Under the amendment made since the de- 
cision last cited there is a particular time and place, to wit, 
**the trial or examination,*' prescribed by the statute at 
which the waiver must be made in order to escape the 
prohibition of section 835 ; and in the case at bar the attor- 
ney's lips remain under the seal of the statute as to all that 
took place at the testamentary transaction, since he is not 
a subscribing witness, and there is and can be no express 
waiver upon the trial such as is contemplated by section 
836. If the present statute forbids his testimony as to the 
testamentary act and its surroundings, it must necessarily 
forbid his disclosure of the contents of the will, whether the 
same was published at the time of the execution of the will 
or hi 3 knowledge thereof had been derived from the consul- 
tation which preceded the testamentary transaction. But 
even if the lawyer's evidence as to the facts and circum- 
stances which surrounded and characterized the testamentary 
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act were admissible, it would not follow that he could testify 
as to the contents of the will. His testimony would be per- 
mitted only on the theory of waiver, and that waiver would 
necessarily be based upon the proposition that if the testa- 
tor discloses his affairs to persons who are not only strangers 
to his confidence, but are requested by him to make proof 
of the disclosure, the communication is made upon the same 
terms to all who hear it, and there is an implied direction 
that the attorney shall, equally with the others, give evi- 
dence of the transaction. But such waiver would neces- 
sarily coincide with the nature and limits of the communi- 
cation. In making his will this testator published its 
existence, but did not publish its contents. Hence if the 
lawyer were competent to disclose the facts laid open during 
the testamentary ceremony he would remain incompetent as 
to the provisions of the will, since his knowledge thereof 
came to him under the sanctity of consultation, and its con- 
tents were not made the subject of any discovery or waiver 
outside the counsel chamber. The objection is sustained, 
and the trial of the cause may be resumed upon two days' 
notice. 



BATCHELOR v. HINKLE. 

Supreme Couri^ New York County, Special Term, 
November, 1908. 

Bestrietive ooveiuuit— Enforoemnit thereof— 
Conxt of equity. 

A court of equity in this State will refuse to enforce a restrictive 
covenant when the character of the neighborhood has so changed 
that an enforcement thereof would work a hardship upon the 

- owner of the land, and be without any permanent benefit to the 
plaintiff. 
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This is an action to restrain defendants from building, be- 
cause of an alleged breach of a restrictive covenant. Com- 
plaint dismissed. 

Merrill & Rogers^ for plaintiff. 

J. McElhinney^ for defendant. 

Brucb, J. — This action is brought to enjoin the defend- 
ants from building on their premises Nos. 38, 40, 42 and 44 
West Twenty-sixth street in violation of a restrictive cove- 
nant contained in an instrument under seal executed in 1849, 
intended to affect the property on both sides of Twenty- 
fourth and Twenty -fifth streets and on the south side of 
Twenty -sixth street, between Fifth and Sixth avenues. The 
agreement was made for the purpose of rendering the two 
blocks included therein '' desirable locations for residences 
and buildings of the first class, and to prevent the use or 
occupation of any part of the two blocks of land for any nox- 
ious or offensive purpose whatever.** It contains express 
covenants against the erection of slaughter houses, glue fac- 
tories and buildings for other objectionable purposes. It pro- 
vides that no building shall be erected on the front of the lots 
in the two blocks which shall not be built of brick, stone or 
marble and cover the whole width of the lot, and be at least 
three stories high above the street. Then follows the cove- 
nant in controversy, to wit : ' * That the buildings to be eretted 
on Twenty-fourth, Twenty-fifth and Twenty-sixth streets 
upon said two blocks shall be set back uniformly on a line 
five feet from the sides of the said streets, respectively, and 
so as to form courtyards of five feet wide on each side of the 
said two blocks upon the said street." It further provides 
that these covenants shall be binding upon the parties and 
their grantees and run with the land. The plaintiff is the 
owner of No. 26 West Twency-sixth street, and the defend- 
ants the owners of Nos. 38, 40, 42 and 44 West Twenty- 
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sixtk Street. Plaintiff also owns Nos. 29, 31 and 33 West 
Twenty- fifth street. The defendants are erecting upon 
their property a twelve-story brick building, which is to be 
used for stores and lofts. The building is designed to ex- 
tend to the southerly line of Twenty-sixth street in viola- 
tion of the restrictive agreement of 1849, of which they 
had knowledge at the time they acquired the property. The 
building is in course of construction, and the plaintiff seeks 
to enjoin its further progress in so far as it violates the cove- 
nant in this agreement with reference to the ** five -foot set 
back." It is established by the evidence that the land em- 
braced within this agreement and the lands in the imme- 
diate neighborhood, for many years subsequent to the mak- 
ing of this agreement, were used exclusively for residential 
purposes, except so much as faces Broadway and the av- 
enue. In front of these residences were the old-fashioned, 
well-known courtyards, being small turfed plots inclosed 
with iron railings. During the past twenty years the char- 
acter of the neighborhood, by reason of the march of busi- 
ness uptown, has radically changed, and the properties are 
no longer desirable for residential purposes. The dwelling 
houses which remain have been used for many years as 
boarding houses, and are now being rapidly transformed 
for business purposes or demolished, and business blocks 
erected in their place. It is conceded that this change in 
the character of the neighborhood has largely increased the 
selling value of these properties, and that the most profit- 
able use to which they can be put is for the erection of 
modern business buildings. The ** five -foot set back" 
restrictive covenant has been thus far uniformly observed. 
The defendants are the first to erect a modern business 
building upon the southerly side of Twenty -sixth street, 
other than the sixteen -story St. James Building on the 
southwest corner of Broadway and Twenty -sixth Street. 
This covenant does not affect the northerly side of Twenty- 
sixth street, and the transformation there has progressed 
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more rapidly, and the new buildings have been built out to 
the line of the street. The plaintiff became the . owner of 
the premises No. 26 West Twenty-sixth street in 1902. 
At that time there was upon the plot an old dwelling house, 
which had been built some twenty -five years previously. 
After she became the owner of the premises she altered the 
old dwelling house and adapted it for business tenants, and 
while it still sets back in conformity with the restrictive 
covenant she has constructed a vault extending out in front 
of her building five feet and running the full width thereof, 
and caused the same to be covered with the usual iron and 
bull -eyed glass covering, through which she constructed 
and maintained a double hatchway door through which 
her tenants on the first floor receive and deliver goods. 
The original courtyards have largely disappeared from in 
front of all the former residences, and the space which they 
occupied is now used for other purposes, so that the ap- 
parent intent and purpose of the creators of this covenant, 
in so far as it relates to courtyards, is by reason of the 
change in the character of the neighborhood no longer feas- 
ible or valuable. It has been argued that as the agree- 
ment was made for the purpose of rendering the two blocks 
included therein not only desirable locations for residences, 
but also for ** buildings of the first class," that even though 
the ** five-foot set back ** be no longer valuable or feasible 
for courtyard purposes, it should be enforced for the p'ur- 
poses of light and air and increased sidewalk space. It is 
unnecessary to discuss the question of increased sidewalk 
space, since under the terms of the agreement the property 
owners have the right to inclose and use this space, thus 
depriving the public of any benefit from it for sidewalk 
purposes. This is a sixty foot street, and In relation to 
the question of light and air the preponderance of evidence 
in this case fails to establish that the enforcement of this 
covenant is either necessary or desirable for this purpose. 
On the contrary, it establishes that so far as modern busi' 
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ness buildings are concerned it is most desirable that these 
buildings should be s^t out to the street line in order that 
there may be additional space in the rear of the building 
for the purpose of providing light and air there, where it is 
most needed. In view of these facts, established by the 
evidence, it follows that the enforcement of this covenant 
would not only confer no permanent benefit upon the 
plaintiff, but would work a serious injury to the defend- 
ants, and prevent them from making the most valuable use 
of their property. Courts of equity have uniformly, in 
such cases, refused to interfere for the purpose of enforc- 
ing covenants, where the evidence shows that a state of 
things has arisen in the march of events which the parties 
to the agreement did not contemplate when it was made, 
and which would render its enforcement inequitable and 
unjust, resulting in injury to the defendants without any 
permanent benefit to the plaintiff. There should be judg- 
ment for the defendants dismissing plaintiff's complaint, 
with costs. 



MIDDI.ETON V. MIDDI.ETON. 

Supreme Courty New York County ^ Special Term^ 
Novembery 1908. 

Divorce— Adultery— Evidence. 

When an action for absolute divorce is brought and there is no proof 
ol adultery, save at a time subsequent to the commencement of the 
action, it is held that a decree of divorce should not be granted 
nor can supplemental pleadings be allowed setting forth said act, 
bnt a new action should be instituted. 
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An action for a decree of absolute divorce, the only proof 
of adultery being that it has been committed since the said 
suit was instituted. Decree denied. 

G. Robinsmt for plaintiff. 

DowLiNG, J. — A careful reading of the minutes confirms 
the view announced at the close of plaintiff's case. There 
is no proof of adultery, save at a time subsequent to the 
commencement of this action. There was no effort to prove 
any adultery committed at the hotel at Highland Mills, and 
plaintiff's counsel waived any reliance on the charges as to 
that place. There is no proof that defendant and Brooks 
ever went to the rooms assigned them at the Hotel Majestic 
on the 16th, or occupied them at any time until the evening 
of the 17th. Defendant is claimed to have registered her- 
self ; Brooks did not register for her. The register is not 
produced, and after its signature by the parties there is no 
proof of any occurrence of any kind until the evening of the 
17th, when, after the summons had been served and the 
complaint verified, the service was made upon defendant 
under circumstances which would have justified the granting 
of a decree upon proper pleadings. A decree cannot be 
granted for adultery committed after the commencement of 
the suit, nor can a supplemental pleading be allowed setting 
up acts committed after suit brought. The remedy is by 
new action. Nor is there here any proper proof of plaintiff's 
residence. The action has been prematurely brought* 
Decree refused. 
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Vanderpoolv. Loew 112 N. Y., 167 54 

Van Gelder v. Van Gelder. . .84 N. Y., 658 175 

Wallace v. Baring 21 App. Div., 477 185 

Waller v. Degnon 120 App. Div. , 389 16 

Wardv. Ward 105 N. Y., 70 54 

Warner v. Bennett 31 Conn., 468 113 

Watson V. Bonney 2 Sand., 405 127 

Weismerv. Village of Douglas64 N. Y., 91 224 

Witback V. Holland 45 N. Y., 13 38 

Whitlock V. Seaboard Natl. 

Bank 29 Misc., 84 7 

Wilcox V. Wilcox 116 App. Div. , 423 91 

Wood V. Mott Iron Works. . .114 App. Div., 108 47 

Wood V. Piatt 108 N. Y. Supp., 948... 91 

Wortman v. Wortman 17 Abb. Pr., 66 138 

Wright V. Hart 182 N. Y.,33 183 

Yick Wo V. Hopkins 118 U. S., 356 182 

Zeigler V. Lamb 5 App. Div., 47 146 

dimmer V. N. Y. C. R. R....137N. Y., 463 34 



VOI^UMB I.— TEXT BOOKS CITED. 263 

TEXT-BOOKS CITED. 
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American English Encyclo- 
pedia of Law 11 • 114 

Bispham's Principlles of Eq- 
uity Sec. 200 : 167 

Crawford's Annotated Negoti- 
able Instruments Law Sec. 322 64 

Cyclopedia of Law Procedure. 10, 156 151 

14,391 215 

14, 719 138 

Dillon's Municipal Corp 4thed.l, p. 1196, sec. 975 15 

Enc. of PI. & Pr Vol. 19, p. 1066 167 

Front on Guaranty Ins Sec. 162 232 

Heaton on Surrogate's Courts 217 

Hutchinson on Carriers, 2d 

Ed., Mecham Sees. 379 to 383 38 

Morse on Banks & Banking.. 3d Ed., Sec. 351 63-64 

Noble on Disposition of a 

Decedent's Property, etc. . . 77, 193 et seq 217 

Paige p. 70 86 

Redfield, Law & Procedure of 

Surrogate's Courts Sec. 872 167 

Redfield on Railways.. Sec. 127 39 

Reeves on Real Property p. 730-731 86 

Rumsey's Pr., 2d Ed Vol. 2, p. 10 147 

Sedgwick on Damages 421 124 

Sheppard's Touchstone 129-131 113 

Van Zile on Bailments and 

Carriers Sec. 565 38 

Washburn on Real Property . . Vol. 2 , p. 553 85 

Watson on Clearing House 

Law p. 45 66 

Weeks on Attorneys Sec. 77 74 
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STATUTES, ETC., CITED IN THE 
OPINIONS 



SESSION I,AWS CITED 

Page 

Laws of 1858, Chap. 326 118 

Laws of 1872, Chap. 635, Sec. 4 164 

Laws of 1884, Chap. 252 Ill 

Laws of 1886, Chap. 538 179, 180 

Laws of 1891, Chap. 381 235 

Laws of 1896, Chap. 272, Sec. 51 29 

Laws of 1896, Chap. 908 27 

Laws of 1897, Chap. 418 13, 104 

Laws of 1899, Chap. 473, Sec. 4, Subd. 4 168 

Laws of 1899. Chap. 712 27 

Laws of 1901, as amended 129 

Laws of 1904, Chap. 538 179, 180 

Laws of 1904, Chap. 750 216 

Laws of 1905, Chap. 729, as amended by the Laws of 

1906, Chap. 532 228 

Laws of 1905, Chap. 729, as amended by the Laws of 

1907, Chap. 340 228 

Laws of 1906, Chap. 532, Sec. 291 229 

Laws of 1906, Chap. 532, as-amended by the Laws of 

1907, Chap. 340 227 

Laws of 1907, Chap. 340 227 

Laws of 1907, Chap. 429, Sec. 38 32 

Laws of 1908, Chap. 506 158 

Laws of 1908, Chap. 144 105 
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LAWS AND ORDINANCES CITED AND 
CONSTRUED. 

Paee 

Code of Revised Ordinances of the City of New York, 

Chap. 16 178 

Domestic Relations Law, Sec. 40 15 

Domestic Relations Law, Sec. 51 29 

Gen'l Park Ordinances, Chap. 31 178 

Gen*l Railroad Law, Sec. 95 109 

Labor Law, Sees. 15-16 61 

Lien Law, Sec. 18, Subd. 4 13 

Lien Law, Sec. 9 104 

Liquor Tax Law, Sec. 17, Subd. 8 105 

Motor Vehicle Law 179, 180 

Primary Law, Sec. 2 170 

Primary Law, Sec. 9, Subd. 2 170 

Primary Law, Sec. 53 170 

Public Service Commissions Law, Art. I and II. .35 et seq. 

Public Service Commission Act, Sec. 38 32 

Public Service Commission Act, Sees. 88 and 16 221 

Real Property Law 86-170 

Revised Statutes (2) 91, Sec. 37 100 

Tax Laws, Sec. 2, Subd. 3 '. 27 

Tax Laws, Sec. 47 28 

Tenement House Act, Sec. 121, Chap. 334-555 129 
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SECTIONS OF THE CODE OF CIVIL PROCEDURE 
CITED OR CONSTRUED 



Saetilm PMgn 

323 160, 161 

338.subd. 4 55 

351 157, 158 

375 107 

380 150 

382 150 

398 150 

399 132 

484 3 

523 ..,. 47 

829 186 

835 235 et seq. 

836 235 et seq. 

870 172, 173 

871 172, 173 

872 144 et seq. 

872 46 

872 172. 173 

873 46 

873 172, 173 

977 158, 160 

1019 99 

1180 102 

1212 150 



Seetion Pi«e 

1235 177 

1391 193 

1638, etc 25 

1674 215 

2411 153 

2414 152 

2436 191 

2558 128 

2570 166 

2718 99 

2726 218 

2729 218,219 

2730 4 

2731 186 

2739 219 

2761 217 

2764 217, 219 

2793 218 

2799 -. 216 

2802 4 

2832 75 

3251 subd. 1 17 

3264 17 

3320 4 

3412 104 



SECTIONS OF THE PENAL CODE CONSTRUED 



259. 
265. 
277. 



20 524 44 

18 633 116-118 

21 686 44 



SECTIONS OF THE BUILDING CODE CONSTRUED 
OR CITED 



144. 



188 
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SECTIONS CODE OP CRIMINAL PROCEDURE 
CONSTRUED OR CITED 

Section Ffefft' 

271 31 

527 135 



GENERAL RULES OF PRACTICE 

32 2 

33 2 

35 2 



SECTIONS OF THE CITY CHARTER CONSTRUED 

500 177 

610 179 

889 50 

1090 80 

1481 23 

Ai,so 

Sections 47 and 647, Charter of 1897 188 

Section 466, Charter of 1901 188 



SECTIONS OF THE STATE CONSTITUTION 
CONSTRUED 

Section 10, Article 8 223 

Section 16, Article 3 222 et seq. 
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GENERAL INDEX. 

A 

ADMINISTRATION. Expenses. Payment. Insuffi- 
cient personalty 216 

ADULTERY. See ' * Divorce. ' ' 

ATTACHMENT. Affidavit for warrant. Sufficiency. 184 

Warrant of. Primarily an application for warrant 

of attachment should be based on legal evidence. 
Plaintiff's warrant fails for want of legal support. 44 

ATTORNEY AND CLIENT. Right of attorney to 

settle case for client. Contingent agreement 17 

Evidence. Construction of section 835, Code of 

Civil Procedure 235 

ATTORNEY AT LAW. A non-resident attorney 
while in this State, on behalf of a client, may be 
served with a summons 70 

Liabilities for money received before his disbar- 
ment 71 

ALIMONY . See * ' Marriage and Divorce. ' ' 
ASSIGNMENT. Right of assignee to dispose of 

stocks 6 

AUTOMOBILES. Park ordinance relating thereto.. 178 

B 

BANKING. The rights of a depositor in a member 
bank are not affected by the Clearing House rules. 62 

BILL OF LADING. Alteration thereof 114 

BILL OF PARTICULARS. What plaintiff must fur- 
nish in action for negligence 16 

BOARD OF EDUCATION. See ** Schools." 
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Fag9 

BROKER. When entitled to commissions 5 

BUILDING CODE. Construction of section 144 188 

c 

CERTIORARI. Review of assessments 49 

Proceedings to Review. No new allegation can 

be made 101 

CERTIFICATE OF REASONABLE DOUBT. When 

granted 132 

CITY CHARTER. Construction of section 676 197 

COM MISSIONS. See * * Executor and Administrator, ' ' 

"Trustee," ** Broker.'' 
COMMON CARRIER. Limiting the liability of an 

express company where a trunk is lost 31 

CONTRACT. Whether amount named therein shall 

be considered as penalty, or damages 121 

See ** Real Property." 

CORPORATION. Change of name 151 

COSTS. Retaxation of under Code of Civil Proced- 
ure, section 3264 17 

Rule as to taxation in equity 174 

See*' New Trial." 

See ** Negligence." 

COURT OF EQUITY. Power 166 

COVENANT. When considered as running with the 

land 199 

Enforcement. Court of Equity 237 

CREDITOR. Judgment creditor 212 

CRIMINAL LAW. Punishment for attempting to 

commit crime • 43 

D 

DAMAGES. Violating legislative grant 56 

DEED. Construction of covenant therein Ill 

DEMURRER. See * ' Pleading. ' ' 

DIVORCE. Collusion in obtaining same 136 



M I 
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Adultery. Evidence 241 

DOMESTIC RELATIONS LAW 15, 29 

See also ** Habeas Corpus," *' Infant." 

DOMICILE. See *' Residence." 

E 

ELECTION LAW. Requirement as to signature 211 

EQUITABLE ACTION. Demurrer 206 

EXAMINATION BEFORE TRIAL. When an order 

for examination of witness will not be vacated. ... 16 
In the absence of bad faith, one can have an ex- 
amination before trial of his adversary as a matter 

of right 46 

Sufficiency of attorney's affidavit 144 

When granted 172 

EXECUTION. Order in aid of— Refusal of the same. 191 
EXECUTOR AND ADMINISTRATOR. Admin- 
istrators' claim — When allowed 186 

Expenses. Payment. Insufficient personalty . . 216- 

When temporary trustee is not entitled to com- 
missions 4- 

EXECUTOR AND TRUSTEE. Rule as tp double 
commissions 161 

F 

FALSE IMPRISONMENT. Where in an action for 
false imprisonment, a motion to set aside verdict 
will be granted * 51 

FRANCHISE. Rule as to payment of percentage tax. . 10& 

G 

GAMBLING. Construction of section 351 of the 

Penal Code 157 

GARNISHMENT. Construction of section 1391 of 
the Code of Civil Procedure 193 

GRAND JURY. Inspection of the minutes of the 
Grand Jury. When denied 30* 
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A defendant at a second hearing of a grand jury, 

cannot have a copy of the minutes of * ' a prior 
hearing." : 83 

Right to copy of minutes 134 

GUARDIAN AND WARD. When petition for change 

of guardianship will be allowed 75 

H 

HABEAS CORPUS. Possession of child. If parties 
are divorced section 40 of Domestic Relations Law 
does not apply 15 

I 

INFANT. Instance where an oral contract for the 
custody of a child was held invalid as against the 
estate, under the Domestic Relations Law and the 
Statutes of Frauds 29 

Proof necessary to obtain possession 163 

See ** Habeas Corpus." 

INJUNCTION. Public Service Commission. Act 

creating same. Constitutionality thereof 220 

INNKEEPER. The legal relations of *' Innkeeper " 
and ** Guest*' must be shown in action for ac- 
countability 1 

J 

JOINDER OF ACTIONS. What actions cannot be 
joined 3 

JUDGMENT. Statute of Limitations as applied tb 
entry of final. » 149 

L 

LANDLORD AND TENANT. Instance of where an 
injunction will be granted to prevent any threat- 
ened disturbance to plaintiff's leasehold 97 

LIQUOR TAX LAW. Construction of section 17, 
subdivision 8 105 



272 CURRENT COURT DECISIONS. 



M 

MANDAMUS, WRIT OP. When a peremptory writ 

is granted, a clear legal right must be shown 43 

MARRIAGE AND DIVORCE. Where alimony in 

action for divorce will not be allowed 11 

In matrimonial actions neither party is entitled as 

of right to a trial by jury 90 

MECHANIC'S LIEN. To be valid there must be 

* * an existing and undischarged lien. " 13 

Necessity of complying with all the requirements 

of this law 103 

MORTGAGE TAX. Payment by Mortgagor 225 

MURDER. New Trial. Newly discovered evidence. 203 

N 

NEGLIGENCE. Liability of Municipality for negli- 
gence of careless driver 14 

' See also ** Bill of Particulars." 

What is necessary as proof in an action for neg- 
ligence 78 

' One who is a passenger on the cars of a common 
carrier has the right to the protection of the em- 
ployees of such Company from violence of a fellow 
passenger 91 

NEW TRIAL. Costs as conditions of, will not be 

imposed 59 

NOTE OF ISSUE. Rule as to filing new. Construc- 
tion of section 977 of the Code of Civil Procedure. 158 



OFFICIAL DUTY. Neglect thereof 118 

ORDINANCE RELATING TO AUTOMOBILES. 

Construction thereof 178 



^"5. 



f 
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P 

PARTITION. * The action of Partition and an action 
to quiet title are quite distinct, and are based upon 

different assumptions 24 

PATENTS. Assignment of patent rights 51 

PLEADING. When the original complaint is veri- 
fied, an amended complaint need not be verified 
except in certain cases 47 

Amended pleading takes the place of original 

pleading 24 

Demurrer, when a complaint is so ambiguous that 

it cannot be determined what relief plaintiff seeks, 

a demurrer thereto will be overruled. , 87 

What actions cannot be joined 3 

POWER OF POLICE. Discretion 165 

PRIMARY ELECTION LAW. Unit of Represen- 
tation 168 

PUBLIC SERVICE COMMISSION. See ''Injunc- 
tion.** 

PUBLIC SHOW. Meaning of. Construction of Pe- 

nal'Code, section 265 18 

R 



RAILWAYS. Violation of Legislative Grant— Dam- 
ages for 55 

REAL PROPERTY. When lis pendens cannot be 

filed against property 1 

When buyer has a cause of action for infringe- 
ment of easement— effect of separate agreement. . . 11 
tt, Title Insurance. Nature of contract 230 

See also ** Covenant." 

REFERENCE. When a reference upon a disputed 
claim has been made under sections 2718 and 1019 
of the Code it is compulsory, and a new referee 
shall be appointed • 98 
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Pace 

RESIDENCE. What constitutes— for purpose of tax- 
ation 48 

RULES OP PRACTICE. Application of Rules 32- 

33-35 2 

S 

SCHOOLS. Instance of where salary cannot be recov - 
ered by a person who has duly qualified as a 
teacher and subsequently was not appointed 80 

SERVICE OF CIVIL PROCESS. See ''Attorney 
at Law." 

SERVICE OF CROSS NOTICE OF TRIAL. When 

waived 214 

STATUTE OF LIMITATION. Rule as to bringing 

an action after infant's becoming of age 107 

SUNDAY EXHIBITION. See * * Public Show. " 

SUPPLEMENTARY PROCEEDINGS. Where a 
judgment debtor has been served with an order to 
be examined made by a Justice of City Court, he 
must obey although he does not live in New York 
City 55 

— If upon examination, it is proven that the judg- 
ment debtor has an interest in a vested remainder, 

it is proper to appoint a receiver 84 

— Examination of third party 154 

T 

TAXATION. Powers of Commissioners to assess 
corporation property situated in or under public 
waters 27 

Transfer Tax. What is necessary in affidavit for 

the State appraiser as to value of stock owned by 
decedent 10 

Reviews of Assessment 49 

TEACHERS. See ' * Schools. ' ' 

TENEMENT HOUSE ACT. Construction thereof . . 129 
\ 
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"Page 

TRADE -MARK. Statutory regulations as to its use. 60 
TRUST DEED. Will not be cancelled in absence of 

fraud, mistake or undue influence 126 

TRUSTEE. When successor trustee is not entitled to 

commissions 4 

TRUST FUND. Application of same to payment of 

a judgment 195 

TRUSTS. Suspension of the power of alienation. ... 53 



VENUE. When a change of venue is asked the 
convenience of witnesses is the paramount ques- 
tion to be determined 48 

VERDICT. Where a juror during a trial visits the 
scene of the accident, a motion to set aside the 
verdict will be denied where no injustice was done. 26 

w 

WILL. Alterations must be made by proper formali- 
ties 15 

The making of a will in typewriting is to be con- 
demned as a general practice 60 

Where it appears that a will is in all respects valid, 

the omission of a seal does not affect its legality. . 66 

Not affected by reference to extraneous paper 

sought to be incorporated in it 68 

In the contest of a will, the surrounding circum- 
stances should be considered in determining al- 
leged undue influence 87 

On contest costs not allowable to Committee .... 128 

Probate. Evidence. Construction of section 835, 

Code Civil Procedure 234 

Testamentary capacity 139 

WRIT OF PROHIBITION. Not granted when 

appeal furnishes an adequate remedy 102 
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